Farewell to Insanity

A Return to Mens Rea |

By Raymond L. Spring

I i or nearly 2,000 years there has been legal recognition that only conduct

that is the product of a blameworthy state of mind is appropriately
classified as criminal and that blame can only be affixed where the
mind is capable of understanding the law’s commands. Just over 150
years ago, in poorly charted waters on a troubled sea, law’s course took
a monumentally wrong tack, sailing into a storm of controversy over
this basic principle that has continued to this day. Ever since the trial of
Daniel M’Naghten in 1843 the so-called separate defense of insanity has
generated confusion and frustration with the law as well as suspicion
that the law's processes do not serve public objectives. In 1995 the

Kansas Legislature took a heading out of the storm, enacting K.S.A. 22-
3220, which declares:

-
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“It is a defense to a prosecution Wi.aer any statute

that the defendlant, as a result of mental disease or

defect, lacked the mental state required as an elc-

ment of the offense charged. Mental disease or

defect is not otherwise a defense. The provisions of

this section shall be in force and take effect on and

after January 1, 1996."
Thus ended the separate defense of insanity in Kansas, rep-
resented by the M’Naghten rule'since at least 1884.! In tak-
ing this action, Kansas has joined sister states Montana,?
Idaho?® and Utah? in a serious attempt at reform.

The roots of the insanity defense

The principle of blameworthiness, or mens rea, was
clearly spelled out in the sixth-century Code of Justinian:
“There are those who are not to be held account-
able, such as a madman and a child, who are not
capable of wrongful intention. ..."
Even earlier, the second-century Talmud contained the same
idea, providing that deaf mutes, imbeciles and minors were
not culpable “for with them only the act is a consequence
while the intention is of no consequence.”® With the fall of
the Roman Empire, however, the principle of blameworthi-
ness, like much of the scholarly work of classical antiquity,
became obscured. Largely this came about because crime, as
we think of it today, was subsumed by ideas akin to what

we now call tort; thus one who suffered harm at the hand of -

another was recognized as having the right to respond in
kind, without reference to niceties such as fault or blame,
much less a forum to resolve the dispute.

Medieval Europe gave birth to the feudal system of private
armies engaged in blood feuds. It may well be that the latter
gave rise to the former. In any event, this was the law
brought to Britain by the Saxons in the latter half of the first
millennium. Still, as Justice Oliver Wendell Holmes once
observed, “even a dog distinguishes between being stum-
bled over and being kicked.”” By the latter days of the
Saxon period, possibly through the influence of Christian
ethics and Roman jurisprudence left with the subject Britons,
a recognition that different treatment of seriously mentally
disordered offenders was necessary crept back into the law.
At first this took the form of clemency, but.by early in the
13th century, as the common law was gaining ascendency
under the Normans, Bracton would write:

. for a crime is not committed unless the will to
harm be present ... And then there is what can be
said about the child and the madman, for the one is
protected by his innocence of design, the other by

_the (radmonal separate‘ defense of insanity ‘Gsing the ALI test was-

3. xdnho'cO e!Stat; 18- 207 (1982)
4. Unh Code Ann 76-2- -305 (1990)

Society, No; '5 p.-23 (July/August 1985

) rennctmenr ot this secuon Rcv Code Monmna 95- 501(:1) wluch statedl :

the misfortune o his deed. In misdeeds we look to
the will and not the outcome. ..."

The criminal trial of Bracton's day was a far cry from that
which we know today, however; the focus of the law was
upon what should be done with the mentally disordered
offender. There was no need for the articulation of tests for
determining who fell into that category. The law dealt with
the clearly deranged.

Searching for definition

As the common law developed, the role of the jury
evolved. Originally the jury was called as a body of “twelve
good men and true” who would inform the king's justices of
the facts in any case through their knowledge of the people

and events of their community. By the 15th century, how-

ever, the jury's role had become that of trier of the facts,
much as we know it today. And since the king and his jus-
tices were still rulers of the law, it was necessary to advise
the jurors on the law to be applied in finding the facts and
in reaching a verdict. In short, the new role of the jury gave
rise to the need for instructions by the court; a need which,
in its turn, sometimes gave rise to a tendency “for the
learned and great judges to bestow their learning very liber-
ally upon the ignorant and degraded jury. ...”® Easy it was
for these judges to find statements of learned scholars at law
decrying the conviction of non compos mentis; harder, much
harder, to find the means of identifying who he was! The
justices themselves had little experience with the subject and
thus seized upon any available means that seemed logically
to explain the principle of mens rea as applied in such
cases. The theme most often sounded was one taken from
the Christian ethic: the ability to distinguish good and evil.
Without this ability, judges reasoned, it was impossible to
exercise free will and this was fundamental to mens rea. A
13th-century comment by Bracton expressing the idea that a
“madman lacks mind and reason, and is not much removed
from a brute’®® found its way into an instruction given by
Justice Tracy some 500 years later:

“... it is not every kind of frantic humour, or some-

thing unaccountable in a man’s actions, that points

him out to be such a madman as is to be exempted

from punishment; it must be a man that is totally

deprived of his understanding and memory, and

does not know what he is doing, no more than an

infant, than a brute or a wild beast, such a one is

never the object of punishment ... "1

Thus the idea of toral deprivation of capacity to reason,
though successfully challenged by the brilliant Lord Erskine

“Not Gunlty by Reason of Insamry
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in his defense of James Hadfield, continued to dominate the

ideas expressed in judicial instructions to juries through thfe

reported English cases well into the 19th century. But it
remained for the case of Daniel

The questions M'Naghten to provide the catalyst
for stanclardization.

framed by

The M’Naghten rule
lords bad 8

On Jan. 20, 1843 a 28-year-old

been drawn Glasgow woodturner named Daniel
A M'Naghten walked up behind
in terms Of Edward Drummond on a London

street, laced a istol in
one who F P

Drummond’s back and fired, inflict-

ing a wound from which
aCted under Drummond died three months
the influence

thereafter. Immediately appre-
hended by a nearby policeman,

of an “insane

delusion” ...

M'Naghten was placed on trial just
more than a month later. The case
attracted wide attention, because
M'Naghten clearly had mistaken
Drummond for England Prime
Minister Robert Peel and had intended the bullet for Peel
The defense was insanity, and nine medical witnesses
described the defendant as suffering from extreme paranoia
“entangled in an elaborate system of delusions,”? through
which he believed the Tory party responsible for all of his
personal difficulties. The crown offered no medical opinion
to the contrary. Lord Chief Justice Tindal, after virtually (but
not quite) directing a verdict of acquittal, submitted the cas
to the jury with the following language: ‘

“The point I shall have to submit to you is, whether

* on the whole of the evidence you have heard, you

are satisfied that at the time the act was committed

... the prisoner had that competent use of his

understanding as that he knew what he was’'doing,

by the very act itself, a wicked and a wrong thing? If

the prisoner was not sensible at the time ... that it

was a violation of the law of God or of man,

undoubtedly he was not responsible for that act ...

If on balancing the evidence in your minds, you

think the prisoner capable of distinguishing

between right and wrong, then he was a responsi-

ble agent and liable to all the penalties the law

imposes. If not ... then you will probably not take

upon yourselves to find the prisoner guilty. If this is

your opinion, then you will acquit the prisoner.”!3
The verdict was not guilty on the ground of insanity, and
M'Naghten was committed to a mental institution where he
spent the rest of his life as a model patient.

If the verdict was satisfactory to Tindal, it certainly was not
so to the Queen. She had been (and would again be) the
target of assassination attempts, as had the Price Consort and
other high ranking members of the government. “The law
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may be perfect,” she complained, “but how is it} that when-
ever a case for its application arises, it proves to be of no
avail.”" Public sentiment, as evidenced in the press, was on
the side of the queen and the matter came before the House
of Lords to consider whether Parliament should act to define
insanity. The 15 judges of Queen's Bench were summoned
to answer a series of questions regarding the law as applied
in M'Naghten's trial.

The judges were reluctant. It was not the business of
courts, they argued, to decide hypothetical cases devoid of
real facts and the competing arguments of counsel on each
side. In the end, however, hoping that judges hearing cases
in the future would recognize their response to lords for
what it was and not accord it precedential authority, they
responded:

“... [Tlo establish a defense on the ground of insan-

ity, it must be clearly proved that, at the time of

committing the act, the party accused was laboring

uncler such a defect of reason, from disease of the

mind, as to not know the nature and quality of the

act he was doing; or, if he did know it, that he did

not know he was doing what was wrong.”!
With respect to “wrong,” the judges said it was their under-
standing that the term implied legal wrong as opposed to
moral wrong ' The questions framed by lords had been
drawn in terms of one who acted under the influence of an
“insane delusion,” and thus the response of the judges was
so limited.'” Whether insanity was recognized by the law in
any other form or would be subject to any other test was
not discussed. It was not relevant to the inquiry.

It is at least interesting that, had the jury in M’'Naghten's
trial been so instructed, he would have (or at least presum-
ably should have) been convicted. Certainly he knew that by
his act he was likely to kill another, for his clear intent was
to kill the prime minister. No suggestion was raised that he
did not know that to be a violation of law. He may have suf-
fered delusions, but if so they were about the nature and
source of his personal and financial troubles. But Tindal had
charged the jury in terms including consideration whether

- the defendant knew his to be a wicked act, summoning the

moral issue. It is not difficult to recognize that there is con-
duct which, though understood to be illegal, would not be
considered wicked by the actor. The leaders of the American
Revolution, who certainly understood that their actions were
treason under English law, would not have thought for a
moment that they were in any sense wicked.

In any event, the response satisfied the members of lords
and with a few nicely chosen words of gratitude to the
judges for clarifying the matter, the debate ended. The
response at the bar and in the medical world was quite
another matter, for, try though they did to guard against ir,
the judges had indeed established a fixed test of insanity
that soon spread to the entire common law world. The
wrong course was set, for the discussion shifted from the
objective to the language. The basic idea that mental impair-
ment might be great enough to exclude the possibility of

Longman's, Green & Co.‘(1907) vol. I, p. 587.
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mens rea was soon to be lost in the debate over which
words would adequately define that mental impairment. The
forest was soon to be obscured by the uees.

The 150-year debate

No sooner were the judges responses made known than
the attack on the new (albeit unintended) “rule” began. In
the medical community it was thought that the law had
undertaken to define the undefinable; that it was impossible
to put into words that which medical men themselves yet lit-
tle understood. The response from the bar was that the med-
ical niceties were of no concern; that the law sought to
define a rule of social conduct, not a medical condition. Yet
it could not be gainsaid that there were medical overtones to
the rule; it spoke in terms, after all, of “disease of the mind.”
What, then, did that mean, if not a medically identifiable and
recognized disease? And if so, did it include every such dis-
ease? Why were only those who suffered from impaired cog-
nition covered by the rule? That there were those who,
though they knew what they did, were unable because of
mental disease to control their conduct had been recognized
in cases predating M'Naghten.!® Had it been the judges’
intention, then, to exclude them from coverage by this
“new” test of insanity? The language itself was criticized as
confusing and limiting. What was meant by “wrong"? The
judges, of course, had left no doubt; they had said what was
meant by wrong in a legal sense; that the conduct was
against the law. But many still argued that a broader inter-
pretation should be given, for one who is deprived by men-
tal disease of his moral compass cannot reasonably be
judged by the same standard as one in full possession of all
mental faculties. Other questions were 1o be raised with
respect to use of the word “know” with respect either to the
nature of the act or its wrongfulness. Should that term be
understood to mean simply sensory awareness or did it
imply some deeper emotional appreciation of the grnvuty of
the act?

During the next century the M 'Nagbten rule was solidly
established, either by common law or by statute, as the
appropriate test of insanity. Argument over meaning, how-
ever, was often reflected in varying interpretations of the
rule; thus the same words meant different things at different
times, even in the same court.'” The exception was found in
the argument that the inability to control conduct because of
mental disease or defect should also be considered. A favor-
able response in several American jurisdictions, resulted in
the somewhat inappropriately named “irresistible impulse”

test.?? This was not a replacement for, but rather an addition-

to the M'Naghten test, and in fact took many forms. By the

e

18 Reginau Oxford 175 Eng Rep. 941 950 (1840) . <
19. Goldstein, .Abraham, The msanity Defense, Yale, New H: wer and
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interpretations see chapter four.-
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. agency was at the time destroyed; (2) and if, at the same time, the.
alleged crime was so connected. with such menital disease, in the,

] j Phlladelphxa (1962) '_ ;
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-however, that “the test for Criminal insdnity is whethen: insanity negate
‘_cnmuml intent.” State v. Shackford, 127 N.H. 695,:506. A!2d.315 (1986)
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mid-20th century M Naghten was the near universal rule,
with a strong minority of states adding an appended control
test. Only in New Hampshire did a different rule apply. The
supreme court of that state in 1871
adopted a broad test, holding that the
issue was whether the defendant's act
“was the offspring or product of men-
tal disease.”?! This test did not find
favor in another judicial opinion until
1954, when the U.S. Court of Appeals

... the law

sought to
define a

for the District of Columbia adopted rule Of
that test in Durbam v. United States.? . l
The legislatures of the Virgin Islands? socia

and Maine* followed suit in 1957 and

1965 respectively. The “product” test ConduCt) not
was not destined to be the answer to , K

the search for a rational approach, a medlCal
however, for it was soon evident that con dttzon.

its terms were so broad as to lead to
even wider variation in interpretation.
At one extreme it was suggested that any mental disorder
would automatically excuse any crime. It survives today only
in the Virgin Islands.?

The ALI test and an uneasy public

In 1962, following several years of study and numerous
drafts, the American Law Institute published its Model Penal
Code. Included therein was a new statement of the insanity
defense:

Section 4.01(1). A person is not responsible for

criminal conduct if at the time of such conduct as a

result of mental disease or defect he lacks substan-

tial capacity either to appreciate the criminality

(wrongfulness) of his conduct or to conform his

conduct to the requirements of law.

(2) As used in this Article, the terms “mental disease

or defect” do not include an abnormality manifested

only by repeated criminal or otherwise anti-social

conduct.®
The new test was designed to meet the old objections to
M'Naghten by combining cognitive (appreciate) and voli-
tional (conform) prongs, and by substituting “substantial
capacity to ... appreciate” for “know.” The change in lan-

guage relating to cognition was intended to bring into play
an understanding of the moral or legal import of the behav-
ior beyond a mere intellectual awareness. Both the American
Bar Association and the American Psychiatric Association
endorsed the test, and gradually, throughout the next 20
years, all the federal circuits and a number of states adopted

23 VI Code Ann. Tit, 14,’s€c. 14 (1957
~24. Me. Rev. Stat. Ann. 15 sec.. 102 (1965)
25.:The New ‘Hampshire” product test s i

Ann, 628:2, which provides that a defendant is ot responsxble if-ins

“26. American Law !nstxtute Model Penal Code s¢
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it, either by common law or legislation. A test combining
cognition and volition in some form was the majority rule in
the states by 1980. 4

If the scholars were now satistied, the

It was public remained suspicious. Concern
focused primarily on the disposition of

Clear to the successful insanity defendant, and the
possibility that such a one might rather

all, one quickly be released from a hospital after
. a successful NGRI defense did not sit

juror well. The Michigan Legislature responded

to such concerns in 1976 by providing for
an additional verdict choice for juries in
insanity cases: guilty, but mentally ill?
The return of this verdict meant that the
defendant would be sentenced just as in
the case of a simple guilty verdict but

testified,
that
Hinckley

was would then be sent to a psychiatric unit

in the corrections system for treatment. If
&« ] released from treatment, the individual
guzlty Of would still be required to serve the
tbe act” .., remainder of the sentence.® While a ver-

dict of not guilty by reason of insanity

remained an option under the Michigan
law, it was no secret that the idea was that the new verdict
would become the verdict of choice in cases in which the
insanity defense was offered.? It fit the public perception
that the insanity defense was really a “desperate last hope”
for a defendant who clearly “did it."

In Montana a different approach to the problem was
developed. While it had long since been settled that ques-
tions regarding the mental condition of a criminal defendant
could not constinutionally be eliminated from the determina-
tion of guilt because of the link to mens rea®® it was also
clear that there was no constitutional requirement for a sep-
arate ‘defense of insanity.3! By eliminating the terms and tests
of the insanity defense, the 1979 Montana legislation sought
to refocus attention during the determination of guilt on the
question of criminal intent.3? The plausible explanation was
that one who acted without criminal intent was, like a child,
not guilty of crime. But one who had criminal intent was as.
guilty as any other, no matter that they might be suffering
from some form of mental disorder at the time.

Hinckley and history revisited

If public concerns over the insanity defense had been sim-

'mering, the issue came to full boil in 1981 when John Hinck-

ley made it his defense following his attempt to assassinate
President Reagan, and it spilled over in outrage when he
actually was acquitted on that ground in 1982 In a

a7 MSA sec. 28105901
L 28 MS.A sec, 28.10503) .7 -

- "".29' See Comment: “The Constitutionality of Michigan's Guilty. But
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and the Law, National Center for State Courts, Willia

.. 30. See infra, n. 38 . RSN
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=236, “American Psychiatric As‘sbciﬂtion:'Staie

bqig; 1984, p. 42, -
TR e, (1952); see ‘also J

*' LEd2d 6914 (1983)"

re-enactment of the drama following the trial of M'Naghten
there were public, editorial and political cries for reform or
abolition. It was unthinkable that one who clearly knew what
he was doing, who planned his act with care, could “get off.”
Within a week's time a U.S. Senate committee was holding
hearings on the insanity defense. Members of the Hinckley
jury were invited to testify; the testimony indicated that the

focus of jury deliberations had been on the presence of men-

tal illness. It was clear to all, one juror testified, that Hinckley
was “guilty of the act,” but that the jury had no choice but to
return the verdict they did because he was mentally ill.3* The
jurors themselves were not happy with the verdict.

Hinckley's trial was conducted in the District of Columbia,
and the applicable test for the insanity defense was the ALl
formulation. As in the majority of American jurisdictions, the
burden of proof on the issue rested with the prosecution;
that is, once evidence of insanity was introduced by the
defense it was the prosecution’s burden to prove sanity
beyond a reasonable doubt. In the search for some rational
explanation of the jury's action, the control prong of the ALI
test and the placement of the burden of proof became the
culprits.

With the enactment of the Insanity Defense Reform Act of
198434 Congress for the first time_ established a statutory
defense of insanity for federal criminal trials. The new federal
standard was in fact the old standard, for it was simply a
return to M'Naghten, albeit retaining the term “appreciate”
from the ALI formulation rather than M Nagbhten's “know.”
Reference to inability to control conduct (the volition prong)
was gone. In these changes, support was drawn from posi-
tion papers submitted during congressional hearings by both
the American Bar Association®® and the American Psychiatric
Association.3 While both organizations previously had been
leaders in supporting the ALl test, the ABA now concluded
that there was “insufficient evidence” to support the idea of
volitional incapacity, while the APA suggested that, even if
there was, such persons would ordinarily meet (hé test of
impaired cognition, thus rendering
fluous. '

Congress went beyond the recommendations of the ABA

a volitional prong super-

~and APA, however, in defining the insanity defense as an

affirmative defense and shifting the burden of proof of
insanity to the defendant, by clear and convincing evidence.
The Supreme Court of the United States had decided some
30 years earlier that such an approach was constitutionally
permissible as long as the state still bore the burden of proof
on mens rea.’’ The ABA position paper took the rather inter-
esting position that the burden of proof should remain with
the prosecution in the case of a M Naghbten-type defense but
should be with the defense if the ALI standard applied. The
APA took no position on the issue at all. '
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Response in the states

The Michigan experiment with the Guilty But Mentgllly i
verdict proved immediately atiractive, and 12 additional
states had adopted this approach by 1982. Idaho followed
Montana’s lead and abolished the sepa-
rate defense, leaving the issue one of
mens rea. After the Hinckley verdict sev-
eral states moved to narrow the insanity
defense in various ways. Some followed
the lead of Congress and struck the con-
trol test, in effect returning to M'Naghten.
Several moved the burden of proof to the
defense, with two-thirds of the states
now taking that position. Utah became
the third state to abolish the separate

... the
insanity
defense is
offered in:
only about

defense and return to a mens red

2p ercent approach, and Kansas has now become
the fourth.

Of all Though commonly identified with the

Cri]ninal “product” test, it appears that New

Hampshire, through recent judicial inter-

trials ... pretation of its 1871 statute, may be more

properly placed in the mens rea group as
well. The New Hampshire statute provides a defense if the
defendant was insane at the time of the act. The New
Hampshire court has held that the test is whether insanity
_negated criminal intent.® If, in the New Hampshire usage,
insanity means mental disease or defect (the assumption
implicit in identifying New Hampshire's statute as providing
a "product” tes) then the test is actually the same as the
mens rea approach. Alaska has adopted what might be
called a “half-M'Naghten” standard: A defense of insanity is
available if the defendant, because of mental disease or
defect was at the time of the act unable to appreciate the
nature and quality of the act.®® Neither inability to appreciate
wrongfulness nor to control conduct is part of the Alaska
defense. Thus the question is only whether the defendant
knew what he or she was doing, and this too sounds very
much akin to mens rea. :

Constitutionality of the mens rea approach

The first argument raised in response to a proposal to
abolish the separate defense of insanity is that it cannot con-
stitutionally be done. That is simply not so. It is true that
early in this century three states — Louisiana, Mississippi
and Washington — attempted to statutorily prohibit the use
of evidence of mental disorder as a defense in a criminal
trial and that the supreme court of each state held the statute
unconstitutional ® But the rationale of those judicial deci-
sions was that the effect of the statutes was to deny to the
defendant the use of evidence relevant to the question of

40, .S‘Iare'}t};:La'hée,f'123.18‘0», 639 (La. 1921); Sinclair v, State, 13

Miss. 1931); State v. Strasburg 110 P. 1020 (Wash. 1910)-», 3+
41 Supra; n37 . 4 SR

- '42. Kennedy, J., dissenting

0, 118 LEd.2d 437 (1992) at 11

mens rea, which, as an element of any crime, the prosecu-
tion was required to prove beyond a reasonable doubt. Thus
the defendant could not be denied access to evidence rele-
vant to the issue. It was precisely the distinction between
the mens rea issue and a separate defense of insanity that
led the U.S. Supreme Court to hold, in Leland v. Oregon,™
that due process was not offended by an Oregon statute
placing on the defendant the burden of proof of insanity
beyond a reasonable doubt. Since mens rea was still
required to be proven by the state beyond a reasonable
doubt as an element of the crime, the court reasoned, the
state was not prohibited from making insanity an affirmative
defense. While the Supreme Court has not directly
addressed the issue, three current justices of the Court have

expressed in dicta the view that a separate defense of insan-

ity is not constitutionally required. 42

The highest courts of Idaho, Montana and Utah have,
however, had occasion to consider the mens rea statutes of
their respective states, and each has concluded that they

pass constitutional muster.®> While it is always dangerous to -

draw conclusions from a denial of certiorari, it is at least
worthy of note that the U.S. Supreme Court did recently do

so on that issue in a case arising under the Montana
statute %

Why return to mens rea?

Certainly the questions may be asked: Why was a change
in Kansas law necessary? Is the mens rea approach better
than other alternatives? And isn't it really a tempest in a
teapot, since cases involving the insanity defense are rare,
and acquittals by reason of insanity much rarer still?

The last and first questions may be answered together. It
is certainly true that the insanity defense is offered in only
about 2 percent of all criminal trials and is successful in only
about 10 percent of those. So it is indeed rare, sufficiently so
that one writer on the subject has called the insanity defense
a “no consequence issue” for that reason. But if frequency of
occurrence determines importance, then the nuclear acci-
dents at Three Mile Island and Cherynobl likewise raise

~issues of no consequence, and we know that is not so.

Public attitudes toward systems for harnessing nuclear
energy are far more affected by the rare cases of breakdown
than by the day-to-day quiet and efficient operation of the
vast majority of nuclear plants. Likewise public impressions
of the criminal justice system are formed largely by sensa-
tional cases, and cases involving the insanity defense most
frequently fall in that category. ,

Responding to public concerns generated by a few highly
visible cases involving the insanity defense, the Kansas

Legislature in each of several years prior to 1995 considered .

various bills aimed at tilting the process more toward public
safety. Proposals included adopting the “Guilty But Mentally

neurring ba at’ 12 SCLl790Rel;nqulSl

;‘Ake v..Okiaboma; 470 U.S. 68, 105 S.Ct- 1087, 84 LE

o UL L0 T s e s i SR ECh
'43. State v Searcy, 798 P.2d 914 (Idaho 1990); State v..Korell, 690
92 (Mont. .1984); State v.. Herrera, 895 P.2d 359 (Utah;1995). -, '«

+44. Montana. v Cowen, 861 P.2d 884 (Mt, 1993), cert denied _
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1" verdict alternative, shifting the burden of proof on the
issue of insanity to the defense and providing that an NGRI
acquitee, once hospitalized following the verdict, could not
be released except upon a judicial tmdmo that the individual

“would never again be dangerous.” ThOUOh each of these
proposals was rejected, in some cases more than once, it
was clear that the Legislature was seeking to be responsive
in a responsible way to the public anxiety. In 1994 the mens
rea approach was introduced for the first time. The issue
was carried over for interim study, and the new law was
passed by strong majorities in 1995, to be effective Jan. 1,
1996. In taking this direction, public concerns-have been
addressed while maintaining the fundamental requirement
that a crime involve a coupling of act and criminal intent.

The mens rea approach returns consideration of the matter
of a defendant’s possible mental disorder to the place
assigned that issue throughout the development of the law
prior to M'Naghten. Recall that the judges of Queen’s Bench,
in responding to the questions put by the House of Lords
following M 'Naghten, appeared to intend neither a change
in the law (certainly they discussed no such purpose) nor
even a rule of law to cover all cases of mental disorder. But
the words they chose were controversial, and the purpose
became lost in the controversy.

By focusing on mens rea jury confusion should be elimi-
nated or at least reduced substantially. jurors will be given
the instruction defining the crime and its mental state com-
ponent, as they always are and must be, and they will be
told that any evidence they may hear relating to the mental
condition of the defendant is to be considered on that issue
alone. They will be asked to so state if they find that the
defendant is not guilty solely because of mental disease or
defect which rendered the defendant incapable of criminal
intent. They will no longer be treated to one definition of
the mental state required for the crime, another with respect
to insanity, and perhaps a third with respect to diminished
capacity and its limited application to issues of special
intent. Like insanity, diminished capacity disappears as a
separate defense. Mens rea simply carries diminished capac-
ity to the logical extreme. With the separate definition of
insanity gone, there is no barrier to accepting the idea that if
one's capacity can be so diminished by mental disorder as to
destroy the capacity to form a special intent, then it may in
some circumstances be so diminished as to destroy capacity
to form any criminal intent at all. That has always been an
illogical limitation, thought necessary only to avoid overlap
of insanity and diminished capacity.

Since there is no separate defense of insanity, there is no
longer an issue about which side should bear the burden
of proof on that issue. While, as noted above, three-fourths
of the states and federal law now place that burden on the
defense, with the approval of the U.S. Supreme Court,
there has always been a “red herring” aspect to that matter.
If, in the solution approved in Lelund, the burden is on the
prosecution to prove criminal intent beyond a reasonable
doubt, but on the defense to prove insanity, how does the
juror vote who has doubts about defendant's intent

45, Sunon R :md Aaronson D, Tbe Insanity Defense New York

Praeger (1988) p. 192.
46, KS.A 22 3429 etseq. .

™~

because of evidence of mental disorder, but is not per-
suaded that the defendant is insane? Logically the only cor-
rect vote is a simple “not guilty,” which will not trigger the
post NGRI hospitalization procedures. .

This clearly is not what those who Byfocuszng
have argued for burden on the

defense have had in mind. Of course QN MENS

juries do what juries do and perhaps .

most juries would work their way o a  I'€Q JUTY

more satisfactory resolution of the sce- .

nario suggested in spite of the law. COI{fllSlOn

But it would seem the law ought at

least attempt to be logicall should be
Finally, the mens rea approach is bet- .

ter than adopting the verdict choice of eh"unated

Guilty But Mentally Ill because it deuls

directly with the issue, and because or at leaSt

GBMI in fact did not deliver what was reduced

expected. GBMI is, by its terms, a
detour around the insanity defense
rather than a replacement, although, as noted above, the
hope by its sponsors was that it would in fact become just
that. It did not. In a study conducted five years after adop-
tion of GBMI in Michigan it was discovered that NGRI ver-
dicts were being returned with the same frequency as in the
five years before GBMI was adopted, but that an almost
equal number of defendants were now found guilty but
mentally ill under the new verdict.*> The result was an
almost intolerable burden on Michigan’s capacity to provide
psychiatric treatment to patients entering treatment facilities
through the criminal justice system. Taking the argument for
GBMI at face value (even if deceptive of the real purpose)
— that a GBMI verdict would ensure that mentally disor-
dered offenders would receive needed treatment — it was
never needed in Kansas. Kansas law already provides the
authority for the court to order a convicted defendant to a-
treatment institution for evaluation and wreatment if the infor-
mation available to the court warrants such an action %

Procedure under the new law

Kansas practitioners will observe little procedural change
under the new law. Notice of intent to rely on the defense is
required not more than 30 days following entry of a not
guilty plea, just as before.*’ Evidence of the defendant’s
mental state at the time of the alleged crime, through expert
or lay testimony, is admissible as before except that the
focus will be directly on the issue of the required criminal
intent for the specific crime. In a jury trial the court does not
give an instruction on insanity but does advise the jury that
evidence of the defendant’s mental condition is to be con-
sidered in determining whether the defendant had the state
of mind required for the crime.®® If the defendant is found
not guilty solely because of lack of criminal intent as a result
of mental disease or defect, a special verdict so stating is
returned.®? This special verdict triggers automatic hospitaliza-
tion for evaluation and treatment just as before under an

47, K.SA 223219
48. PIK Criminal 3d 54.10
49, PIK Criminal 68.06
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NGRI verdict.® The M'Naghien rule and the practice there-
under continues to apply in the case of trial of crimes
alleged to have been committed prior to Jan. 1, 1996.

Expectations

What should be the expected results from this change in
the law? Certainly it is too soon to identify the effect in
Kansas. In Idaho there has been no study of results>! A
study done in Utah two years after adoption of the mens rea
approach demonstrated only that lawyers and evaluators
were either unaware of the change or were ignoring it A
more extensive study was done after five-years experience
under the Montana law. That study produced four particu-
larly significant items of information in comparing five years
before and five years after mens rea: 1) the number of cases
in which a defense based on mental disease or defect was
utilized increased slightly; 2) the percentage of convictions
in such cases increased markedly (from 39 percent to 55
percent); 3) the number of acquittals based on mental inca-
pacity dropped from 32 percent to 3 percent; and, 4) the
number of cases in which charges were dismissed increased
from 20 percent to 33 percent. What was actually happen-
ing, the authors of the study found, was that many of those
persons who might have been found not guilty by reason of
insanity prior to the change were now being committed to

state hospituls before trinl as incompetent to stand trial and
thus showing up as dismissals even though they continued
1o be institutionalized.>?

The dispositional result in Montana matches that found in
the minimal Utah study mentioned edrlier. There seven cases
of NGRI plea were found in the two years following adop-
tion of mens rea; none appeared to meet the mens rea stan-
dard. In each case, however, the NGRI plea was entered and
accepted. The defendant was thus institutionalized by agree-
ment without trial. There were no trials in which a defense
based on mental disease or defect was identified. The data
from both states would seem to suggest, then, that individu-
als for which disposition without conviction seemed appro-
priate were being identified and dealt with in a manner that
avoided trial. How many of those would have succeeded in
a defense under the mens rea standard cannot be deter-
mined, but those who did try such a defense (Montana)
were mostly unsuccessful.

There remains, of course, the conventional wisdom that
how jurors deal with the insanity issue has more to do with
the nature of the crime and the defendant than with which
test of insanity is used. The clearly deranged random killer
has never been a good candidate for a successful defense
based upon the presence of mental disorder. There is little
reason to think that will change. But at least jurors should
have a clearer picture of what it is they are asked to do.

PP RIS R
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Reduction in the Protection for Mentally Ill Criminal
Defendants: Kansas Upholds the Replacement of
the M’Naughten Approach With the Mens Rea
Approach, Effectively Eliminating the

Insanity Defense

[State v. Bethel, 66 P.3d 840 (Kan. 2003)]

Jenny Williams*

An act done by me without my will, or in the absence of my will, is not
my act.!

I. InTRODUCTION

The basis of our criminal law has historically been “punishing the
vicious will.”2 It assumed that a person was confronted with a choice
to do right or to do wrong and freely chose the latter® For that rea-
son, society’s conscience did not inflict punishment unless it could im-
pose blame.* Otherwise stated, society recognized that in order “to
constitute any crime there must first be a ‘vicious will.'”s

The passage of section 22-3220 of the Kansas Statutes Annotated
in 1995 ended an era of more than 140 years in which mentally ill
criminal defendants in Kansas could assert the affirmative defense of
insanity.S The statute replaced the affirmative insanity defense, which
was based on the M’Naughten approach, with the mens rea (or intent)
approach.” In 2003, Michael Bethel challenged the validity of the stat-
ute in State v. Bethel 8 In Bethel, the Kansas Supreme Court ex-
amined the interplay between criminal law and mental capacity.? In
doing so, it held that the statute did not violate due process of law by
abolishing the insanity defense, or M’Naughten approach, because the
defense was not a fundamental principle of our criminal justice sys-

* B.S. 2002, Missouri Western State College; J.D. Candidate 2006, Washburn University
School of Law. I would like to thank Professor John Francis and the Washburn Law Journal
Board of Editors, especially Ed Robinson. 1 dedicate this work to my sons, Derrell and Darius
McLemore.

1. State v. Strasburg, 110 P. 1020, 1024 (Wash. 1910). The Washington court slightly modi-
fied the maxim “[a]n act done by me against my will is not my act” in order 1o demonsirate that
the same principle applied in this situation. Id.

2. State v. Herrera, 895 P.2d 359, 376 (Utah 1995) (Stewart, J., dissenting) (ciling Moris-
sette v. United States, 342 U.S. 246, 250 n.4 (1952)).

3. Id. (Stewart, I., dissenting) {citing Morisseute, 342 U.S. at 250).

4. Halloway v. United States, 148 F.2d 665, 666-67 (D.C. Cir. 1945).

5. Herrera, 895 P.2d a1 376 (Stewart, 1., dissenting) (citing 4 WiLeram BLacksTong, Com-
MENTARIES 21 (1898)).

6. Marc Rosen, Insanity Denied: Abolition of the Insanity Defense in Kansas, 8 Kaxn. J.L.
& Pus. PoL'y 253, 253 (1999).

7. Seve id. at 254.

8. 66 P.3d 840, 841 (Kan. 2003).

9. See id. at 844-51.

213
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tem.!* The Kansas Supreme Court’s decision that the insanity defense
was not a fundamental principle placed Kansas among only three
other states that have upheld a statute abolishing the insanity
defense.!!

The court erroneously ruled that the insanity defense was not a
fundamental principle.’? In doing so, it relied on flawed precedent
that it did not thoroughly analyze.!* The court should have held that
section 22-3220 was unconstitutional and unenforceable and that the
insanity defense was a fundamental principle of law. Furthermore,
the court should have found that the mens rea (or intent) approach
does not adequately protect defendants who intended to commit the
crime but could not, due to mental disease or defect, appreciate the
wrongfulness and/or consequences of their actions.!* Due to the
court’s ruling in Bethel, mentally ill criminal defendants will suffer un-
just punishment from a criminal justice system, which claims that no
state shall “deprive any person of life, liberty, or property, without
due process of law.”15

II. Case DESCRIPTION

On February 7, 2000, a 911 call was made from a home in Girard,
Kansas.l6 Law enforcement officers responded, entered the resi-
dence, and discovered three victims.!? Sherrill Davis, Waneta Boat-
right, and John A. Bethel had all died from gunshot wounds.!®
Officers found Michael Bethel in the kitchen.!* They placed him
under arrest after they saw him reach for a gun lying on the kitchen
table.2v

At the Crawford County Sheriff’s Office, he was interviewed by
Bruce Adams of the Kansas Bureau of Investigation (KBI) and Stu
Hite of the Crawford County Sheriff’s Department.2 The officers
Mirandized Bethel, and he agreed to answer questions.?2 After a rest-
room break, the officers Mirandized Bethel a second time and inter-

10. Id. at 851.

11. Rosen, supra note 6, at 254.

12. See Bethel, 66 P.3d at 851: Finger v. State, 27 P3d 66, 84 (Nev. 2001) (concluding that
“legal insanity is a well-established and fundamental principle of the law").

13. Sece State v. Searcy, 798 P.2d 914, 926-27 (Idaho 1990) (McDevitt, J., dissenting); State v.
Herrera, 895 P.2d 359, 379 (Utah 1995) (Stewart, J., dissenting).

14. Se¢ Rosen, supra note 6, at 262.

15. US. Const. amend. XIV, § 1.

16. Bethel, 66 P.3d at 842,

17. 1d.

18. Id.

19. Id. Officers also found one other person in the residence, Bethel’s grandmother, who
was restricted to her bed. Id.

20. Brief of Appellant at 9, Bethel (No. 01-87989-S).

21. Bethel, 66 P.3d at 842,

22. Id. Bethel also signed a writien waiver. [d. at 843. The interview lasted about one
hour. Jd.
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viewed him again, this time videotaping the interview.2> The officers
asserted that the two interviews were virtually identical.2

Bethel’s confessions communicated that he shot Ms. Davis in the
head; that he shot his father, John Bethel, more than once; and that he
shot a nurse, Ms. Boatright, when he discovered she was in the
house.?s Bethel stated that God told him to kill the three victims.2¢6
He believed he had been instructed by God through television
messages to kill the three victims because they were bad people and
would be reincarnated as good people.?’” He claimed that he had con-
sidered killing John Bethel on several occasions and that Ms. Davis
and John Bethel were bad people and caused him to have a rough
life. 2% Bethel agreed that he had premeditated the killings and had
intended the deaths of the three victims.2? Additionally, Bethel’s
brother told Agent Adams that Bethel was on medication for para-
noid schizophrenia and had been hospitalized shortly before the
murders occurred.3?

At Bethel’s bench trial, the prosecution presented the testimony
of Dr. Roy Lacoursiere, who did not interview Bethel but based his
opinions on the videotaped interrogation and other reports.3! The
doctor noted that Bethel’s medical records did not present a definitive
paranoid schizophrenia diagnosis.3? Bethel had, however, been diag-
nosed with drug-induced psychosis and major depressive disorder.

The Crawford County District Court found Bethel guilty on two
counts of premeditated first degree murder and one count of capital
murder 34 The court sentenced Bethel to one hundred years of impris-

23. Id. at 842-43. The second inferrogation lasted about forty-five minutes. /d. at 843. Dr.
John Wisner evaluated Bethel and determined that Bethel was suffering from active psychosis
during the interviews. Jd. The doctor reported that Bethel belicved he and the officers were
going to transform into “another level of existence.” Id. Dr. Wisner fusther reported that
Bethel's confession was given involumarily because Bethel could not understand the effect of his
confession. [d. After reviewing the videotape, however, the trial court concluded that Bethel
responded appropriately ta the questions posed to him; he was calm, rational, and alert; and
“*did not appear to be responding to unseen stimuli.'" Id. (quoting trial court’s opinion). Dur-
ing the interview Bethel stated that what was occurring was “‘just bullshitting.'” Id. (quoting
trial court’s opinion).

24. Id. at 842,

25. Id

26. Id.

27. Bricf of Appellant at 8, Bethel (No. 01-87989-5).

28. Berhel, 66 P.3d at 842-43.

29. Id. at 843.

30. Id

31. Id. at 843-44.

32. Id. at 84,

33. Id. Dr. Lacoursiere further stated that he did not belicve Bethel was suffering from
active psychosis at the time of the interrogations. Id. Moreover, Dr. Lacoursiere believed
Bethel was not suffering from any delusions and was aware of the consequences of making a
confession. Id.

34. Id. at 841.



VerveriSiproducto\WAWBNWA- WWEBN 105, tx( unkguwn Seq: 4 26-JANDS 1036

216 Washburn Law Journal [Vol. 44

onment, consisting of two consecutive fifty-year terms and one con-
current fifty-year term.>s

Bethel appealed his convictions to the Kansas Supreme Court.6
On appeal, Bethel raised seven issues.?” Bethel contended that sec-
tion 22-3220 violated due process of law because it abolished the in-
sanity defense, which was *“so rooted in the traditions and conscience
of our people as to be ranked as fundamental.”** On appeal, the de-
fense offered the report of Dr. Mark Cunningham, who stated that
Bethel could not understand the consequences or wrongfulness of his
actions.3¥ Based on the facts of the case and Dr. Cunningham’s testi-
mony, Bethel! likely would have been able to plead insanity if the de-
fense had not been abolished.* The Kansas Supreme Court affirmed
Bethel’s convictions, finding that the insanity defense was not a funda-
mental right, and thus section 22-3220 did not violate due process of
law.41 Bethel then petitioned for writ of certiorari to the United
States Supreme Court, which was denied on November 10, 2003.¢2

III. BACKGROUND

For nearly two thousand years, the legal community has under-
stood that when actions are not the result of a blameworthy mind, the
conduct should nat be considered criminal 4> As a result, a person has
historically been blamed for his actions only if his mind could under-
stand what the law prohibits.#¢ The federal courts and the majority of

35. Id.

36. Id.

37. Id. The other six issucs raised on appeal are not addressed in this comment. The Kan-
sas Supreme Court addressed the following three issues: (1) whether the mens rea approach set
out in section 22-3220 is unconstitutional because it transfers the burden of proof from the prosc-
cution to the defense on the element of intent after the prosecution has offered evidence of all
other clements of the crime; (2) whether section 22-3220 violates the Eighth Amendment to the
United Statcs Constitution and section 9 of the Kansas Constitution Bill of Rights because of the
statute's focus on “intent™; and (3) whetter the district court erred when it denied Bethel's
Motion to Suppress his confession. Id. at 841-42. The court determined that because the State
did not scek the death penalty, Bethel could not raise the remaining three issucs: (1) whether the
abolition of the insanity defense violates the Eighth Amendment to the United States Constitu-
tion by permitting the execulion of defendants who are exempt under Penry v. Lynaugh, 492
U.S. 302 (1989) and other Supreme Court preccdent; (2) whether the death penalty scheme in
Kansas and section 22-3220 violates equal protection and due process because it punishes some
insane defendants but exempts other similarly situated insane defendants; and (3) whether the
death penalty in Kansas and section 22-3220 violate the Eighth Amendment. /d.

38. Id

39. Id. at 843.

40. See Brief of Appellant at 8, Bethel (No. 01-87989-S). Before the abolition of the in-
sanity defense, the Kansas Supreme Court held that “[a] defendant is not criminally responsible
for his acts if, because of mental illness or defect, he lacked the capacity either (a) to understand
the nature of his acts, or (b) to understand that what he was doing was prohibited by law.” State
v. Ji. 251 Kan. 3, 16 (1992).

41. Bethel, 66 P.3d at 851, 854.

42. Bethel v. Kansas, 124 S. Ct. 531, 532 (2003).

43. Raymond L. Spring, Farewell to Insanity: A Return to Mens Rea, 66 J. Kan. B. Ass' 38,
38 (1997).

44. Id.
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states have an insanity defense based on this principle, the
M'Naughten model.%5 In contrast, only four states have legislatively
abolished the M’Naughten approach and replaced it with the mens rea
(or intent) approach.46

A. Early History of the Insanity Defense

Starting as early as the second century, mens rea, or blameworthi-
ness, was an important principle for determining criminal culpabil-
ity.4? The perpetrator must have understood the requirements of the
law to be criminally punished, so minors and imbeciles were not cul-
pable.#¥ Following the end of the Roman Empire in the fifth century,
blameworthiness became obscured by the eye-for-an-eye notion:
when one suffers harm caused by another, one may respond in a like
manner, regardless of fault or blame.* Towards the end of the Saxon
period in the eleventh century, the legal community re-embraced the
principle that seriously mentally ill defendants must be treated differ-
ently.s" By the early thirteenth century, the form of this principle
evolved from clemency to consideration of what the law should do
with the clearly deranged.s!

By the fifteenth century, the common law included the jury as the
trier of facts.52 Judges searched for a way to explain the concept of
mens rea, or wrongfulness, to the jury.5> Under this principle, only
those who were morally culpable would be found guilty.5* “The abil-
ity to distinguish good and evil” became the popular theorys5 Judges
of this period reasoned that the ability to exercise free will was funda-
mental to the mens rea concept, and without the ability to distinguish
between good and evil, one could not exercise free will.5¢ By the nine-
teenth century, judges frequently instructed juries on the theme of
“total deprivation of capacity to reason,” although a standardized jury
instruction did not exist for the insanity defense.5? The M’'Naughten
case led to this standardization.’¥

45. Sce State v. Herrera, 895 P.2d 359, 365 (Utah 1995); Roscn, supra note 6, at 254; Spring,
supra note 43, at 42.

46. See Rosen, supra note 6, at 254.

47. Sve Spring, supra note 43, at 39.

48. Sce id.

49. See id. This principle is similar to current-day tort law. See id.

54. Sce State v. Herrera, 895 P.2d 359, 390 (Utah 1995) (Durham, J., dissenting).
55. Spring, supra note 43, at 39.

56. Id.

§7. Id. at 39-40.

S8 Id. at 40.
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B. The M'Naughten Approach

In 1843, Daniel M'Naughten was tried for killing British Prime
Minister Peel's secretary.’® M'Naughten intended to assassinate the
Prime Minister but mistakenly killed his secretary.®® M’Naughten suf-
fered from a paranoid delusion in which he believed he was going to
be assassinated.®! After several unsuccessful attempts to secure police
protection, he believed the only way to stop the ongoing harassment
was to kill the Prime Minister.%2 The jury found M’'Naughten not
guilty by reason of insanity.5* Following the M'Naughten case, Parlia-
ment summoned the Queen’s Bench judges to respond to questions
concerning the application of the law in M'Naughten’s trial ¢4 The in-
quiry was directed at determining whether Parliament should define
insanity.55 The judges stated that to be found not guilty by reason of
insanity,

it must be clearly proved that, at the time of committing the act, the

party accused was laboring under such a defect of reason, from dis-

ease of the mind, as to not know the nature and quality of the act he

was doing; or, if he did know it, that he did not know he was doing

what was wrong.56
Additionally, “wrong” meant legally wrong, or prohibited by the law,
rather than morally wrong.67

Based upon this definition of insanity, a defendant who commit-
ted a crime based on a false delusion would not be convicted if the act
would have been justified if the delusion was true.® For example, the
following defendants pleaded insanity under M’'Naughten and were
found not guilty. One defendant gouged out his daughter’s eyes and
repeatedly stabbed her with scissars, believing the devil was inside

59. Christopher Slobogin, An End to Insanity: Recasting the Role of Mental Disability in
Criminal Cases, 86 Va. L. Rev. 1199, 1202-03 (2000).

60. Spring, supra note 43, at 40.

61. Slobogin, supra note 59, at 1203.

62. Id.

63. Spring, supra note 43, at 40. Lord Chief Justice Tindal gave the jury the following
instruction:

The point I shall have to submit to you is, whether on the whole of the evidence you

have heard, you are satisfied that at the time the act was committed . . . the prisoner

had that competent use of his understanding as that he knew what he was doing, by the

very act itself, a wicked and a wrong thing? If the prisoner was not sensible at the time

.. . that it was a violation of the law of God or of man, undoubtedly he was not sespon-

sible for that act .. .. If on balancing the evidence in your minds, you think the prisoner
capable of distinguishing between right and wrong, then he was a responsible agent and
liable to all the penalties the law imposes. If not . . . then you will probably not take
upon yourselves to find the prisoner guilty. If this is your opinion, then you will acquit
the prisoner.
Id. (quoting Queen v. M'Naughten, 8 Eng Rep. 718, 719 (1843)).

64. Id.

65. Id.

G6. Id. (quoting 67 HANsARD's PARLIAMENTARY DEBATES 722 (1843)).
67. Id. (citing M'Naughten, 8 Eng. Rep. at 722).
68. State v. Lewis, 22 P. 241, 252 (Nev. 1889).
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her.*® Another defendant pulled all of her daughter’s teeth out be-
cause she thought the devil was in her daughter’s teeth.?? A third de-
fendant believed his baby was about to be attacked by non-existent
assailants so he threw his baby out the first floor window in an attempt
to protect him.”!

On the other hand, if the act would not have been excused, even
if the delusion was true, the defendant would be guilty.”? Consider
the following hypothetical: A suffered from a delusion that B was go-
ing to kill him, and therefore, A sought out and killed B before B
could kill A. Under this hypothetical, A would not be legally insane
because his delusion, even if true, would not have justified his actions.
In other words, even though A believed he must kill B to protect his
own life, A would not have been excused under self-defense because
A was not under any immediate threat of harm from B. Indeed, A
actually had to go find B in order to kill him. Therefore, he would not
be acquitted under M’Naughten.’® Thus, if the defendant would have
been entitled to a legal defense if his delusion was true, then he was
legally insane; but if he would not have had a legal defense, then he
was not insane and would be guilty.?4

By the middle of the twentieth century, the M’Naughten rule was
firmly established and used in every state except New Hampshire.”s
The rule functioned as an affirmative defense, which exonerated the
defendant even though the allegations charged were presumed true.”®
Thus, even though all the elements of the crime charged may be pre-
sent, the defendant’s act was excused or justified by the defense.””
Kansas adopted the M’Naughten test in 1884.7% Despite the sweeping
acceptance of the M’Naughten rule, the legal community debated the
rule’s appropriate interpretation and application.”?

C. Treatment of the Insanity Defense from the 1960s to Present

By the 1960s, some in the legal community objected that the
M’Naughten rule did not protect a defendant who could not control

69. Rosen, supra note 6, at 261-62 (citing R.D. Mackay, Faci and Fiction About the Insanity
Defense, 1990 Cram. L. Rev. 247, 250).

70. Id. at 262 (citing Mackay, supra note 69, at 250).

71. Id. (citing Mackay, supra note 69, at 250).

72. Lewis, 22 P. at 252,

73. Sve Slobogin, supra note 59, at 1203.

74. Lewis, 22 P. at 252.

75. Spring, supra note 43, at 41. In 1871, the New Hampshire Supreme Court adopted what
is known as the “product” test, which focused on whether the defendant’s act was the product of
mental illness. State v. Jones, 50 N.H. 369, 398 (1871).

76. See Rosen, supra note 6, at 260.

77. See id.

78. See State v. Nixon, 4 P. 159 (Kan. 1884).

79. See Spring, supra note 43, at 41. Some states added a control component to the rule to
shield from punishment defendants who could not control their actions due to mental discase or
defect. Sce id.



WserverS\pruducta\WAWEBNW4- WBN105.x1 unknown Seq: 8 26-JAN-0S 10:36

220 Washburn Law Journal [Vol. 44

his behavior, and only focused on a defendant’s intellectual awareness
that an act was wrong.#® In 1962, the American Law Institute (ALI)
responded to these objections by drafting the Model Penal Code
(MPC)81 The MPC changed the M'Naughten language from “know”
to “substantial capacity to appreciate” to go beyond mere intellectual
awareness and incorporate an understanding that the act was morally
or legally wrong.#2 The MPC rule stated: A person is not responsible
for criminal conduct if at the time of such conduct as a result of
mental disease or defect he lacks substantial capacity either to appre-
ciate the criminality (wrongfulness) of his conduct or to conform his
conduct to the requirements of law."#3

In addition, the MPC consisted of a volitional prong and a cogni-
tive prong.#4 Under the volitional prong, a person who lacks substan-
tial capacity to “conform his conduct to the requirements of law” is
not responsible for his actions.®5 This means that the defendant’s
mental illness prevents him from controlling his conduct.#6 The cogni-
tive prong protects the person who cannot appreciate the wrongful-
ness of his actions.¥? Under this prong, the defendant’s mental illness
prevents him from understanding that his conduct is unlawful®* The
federal courts, as well as several states, adopted the MPC test.5* By
1980, a majority of states had some rule containing a cognitive and
volitional component.®® Kansas, however, did not incorporate the vo-
litional prong into its insanity defense.®

In 1981, societal concerns piqued when John Hinckley asserted
the insanity defense for his attempted assassination of President Rea-
gan.¥2 Although Hinckley knew what he was doing when he commit-
ted the crime, he was unable to conform his actions to the
requirements of the law.?* The jury acquitted Hinckley in 1982.94
One juror stated that the jury knew Hinckley was guilty of committing
the crime but that it had to acquit him because he suffered from a
mental illness.?> The public was outraged and blamed the form of the

83. Monbet Penat Cope § 4.01(1) (1962).
84. Spring, supra note 43, at 41.

85. MooeL Penac Cooe § 4.01(1).

86. Spring, supra note 43, at 41-42.

87. See Mookt Penaw Cobe § 4.01(1).
88. Spring, supra note 43, at 41.

89. Id. at 41-42.

90. Id. at 42.

91. See supra text accompanying note 40.
92. Spring, supra note 43, at 42.

93. See id.

94. Id.

95. Id.
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insanity defense used by the trial court.96 The defense included a voli-
tional prong and placed the burden on the prosecution to prove the
defendant’s sanity beyond a reasonable doubt.¥? Responding to wide
public discontent, Congress enacted the Insanity Defense Reform Act
of 1984 (IDRA).%

The IDRA codified the insanity defense in federal criminal
cases.?? It discarded the two-prong MPC approach and reestablished
M’Naughten’s wrongfulness inquiry, but used the term “appreciate”
rather than “know.”t* The federal standard did not include a voli-
tional prong.!®t Also, the new statute required the defense to prove
insanity by a clear and convincing standard.!®? The statute read as
follows:

(a) Affirmative defense. It is an affirmative defense to a prosecu-
tion under any federal statute that, at the time of the commission of
the act constituting the offense, the defendant, as a result of a se-
vere mental disease or defect, was unable to appreciate the nature
and quality or the wrongfulness of his acts. Mental disease or defect
does not otherwise constitute a defense.

(b) Burden of proof. The defendant has the burden of proving the
defense of insanity by clear and convincing evidence.!t3

Interestingly, Congress’ response to the attempted assassination of
President Reagan mirrored the response by England’s Queen’s Bench
to the attempted assassination of Prime Minister Peel a century earlier
in M’Naughten 104

1. Kansas Adopts the Mens Rea Approach

Kansas evidenced its discontent with the results the insanity de-
fense produced for defendants like Hinckley by redefining the de-
fense.1s One very influential person behind the enactment of section
22-3220 was Professor Raymond L. Spring, who had a background in
mental health law.1% Professor Spring believed that reform was
needed and that the mens rea (or intent) approach was the answer.!"?
In addition, he argued that a separate insanity defense was not needed
because, if the prosecution did not prove the defendant had the requi-

96. Sce id.

97. Id.

98. 18 U.S.C. § 17 (2000); Spring, supra note 43, at 42.
99. Sce Spring, supra note 43, at 42,

100. 18 US.C. § 17(a); Spring, supra note 43, at 42.

101. 18 U.S.C. § 17; Spring, supra note 43, at 42.

102. 18 US.C. § 17(b); Spring, supra note 43, at 42.

103. 18 US.C. §17.

104. See Spring, supra note 43, at 40, 42.

105. Sce id. at 44. The Kansas legislature changed the law in response to public concerns
borne out of high-profile insanity defense cases. Jd. It wanted to tilt the aim of the criminal
justice system toward public safety. /d.

106. Rosen, supra note 6, at 257.

107. Sce Spring, supra notc 43, at 44-45.



WeerverDNoruductt\ WIWBNWS- NWWBN10S 1x1 unkaown Sey: 10 26-JAN-GS  10:36

222 Washburn Law Journal [Vol. 44

site intent, the defendant could not be found guilty.!% Thus, he as-
serted that the law should focus on intent rather than on mental
illness. 1

Professor Spring also believed that the new mens rea approach
would reduce or even eliminate jury confusion, because the jury
would only consider whether the defendant intended to commit each
element of the crime, and need not consider wrongfulness in spite of
intent.!1® Therefore, the miens rea approach narrowed, but did not
eliminate, questions regarding the defendant’s mental capacity.'!!

At the Kansas legislature’s House Judiciary Committee meeting,
Professor Spring proposed that the insanity defense should be re-
placed by the mens rea approach.!'? He provided copies of the Mon-
tana, Idaho, and Utah statutes to the House Judiciary Committee.!!3
Professor Spring posited that the insanity defense had begun in 1843
with the M’Naughten case.!'* The Kansas legislature considered Pro-
fessor Spring’s proposal, and in 1995 it statutorily abolished the in-
sanity defense with section 22-3220.115 It states, “It is a defense to a
prosecution under any statute that the defendant, as a result of mental
disease or defect, lacked the mental state required as an element of
the offense charged. Mental disease or defect is not otherwise a
defense.”116

The statute is based on the mens rea (or intent) approach, rather
than M’Naughten’s wrongfulness inquiry.}'? Mens rea focuses on the
defendant’s intent when the crime was committed.!!® Under mens
rea, evidence of the defendant’s mental state can be introduced at
trial; however, the evidence is admissible only to negate intent.!!¥ Ev-
idence regarding other aspects of the defendant’s mental state is inad-
missible.l2 In addition, the jury is not given an insanity defense
instruction, but rather is instructed to consider the defendant’s mental
state to determine whether he intended to commit the crime.12!

108. Sce id. at 45.

109. See id.

110. See id.

111. Sece State v. Bethel, 66 P.3d 840, 850 (Kan. 2003) (discussing Professor Spring’s article
about section 22-3220).

112. See Brief of Appellant at 24, Bethel (No. 01-87989-S).

113. Id. Copies of the statutes were provided as evidence that the mens rea approach was
constitutional. Id.

114. See id.

115. See Rosen, supra note 6, at 254, 257. Section 22-3220 was enacted as a result of the
passage of House Bill 2223 on May 13, 1995. State v. Jorrick, 4 P.3d 610, 617 (Kan. 2000). The
bill's focus was on remaving the insanity defense from Kansas criminal law. Id.

116. Kan. STaT. ANN. § 22-3220 (1995).

117. See Rosen, supra note 6, at 253-54. The statute became effective January 1, 1996, § 22-
3220.

118. See Rosen, supra note 6, at 260.

119. Id.

120. See id.

121. 1d.
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Under mens rea, the defendant’s sanity is not considered.!22 The
defendant would be excused from his conduct only if he could estab-
lish that mental disease or defect prevented him from formulating the
intent to commit the crime of which he is accused.!?* The classic illus-
tration of a defendant who would be not guilty under the mens rea
approach is a woman who strangles her victim believing that she was
squeezing a lemon.!” Since squeezing a lemon is not a crime, the
woman would be not guilty because she did not intend to commit any
crime.

Issues concerning section 22-3220 were brought before the Kan-
sas Supreme Court in 2000 in State v. Jorrick'?5 and in 2002 in State v.
Albright 126 In Jorrick, the court affirmed the trial court’s refusal to
instruct the jury on diminished capacity, which was no longer a de-
fense under the new statute.!?” In Albright, the court declined to con-
sider whether the statute violated due process of law because Albright
had not raised the issue at his trial.12¥

2. United States Supreme Court’s Consideration of the
Insanity Defense

The United States Supreme Court stated in Palko v. Connecti-
cut'?® that due process of law protects principles that are fundamental
to the basic scheme of justice.!® Thus, the abolition of a fundamental
principle would violate the Due Process Clause. The clause ensures
that state laws do not offend canons of decency, which represent soci-
ety's notions of justice.'® A fundamental principle is defined as a
principle that is “rooted in the traditions and conscience of our peo-
ple.”132 In order to determine if a principle is fundamental and, there-
fore, protected by due process, the Court has determined that
historical practice is the primary guide.!*> A secondary guide to deter-
mining if a principle is fundamental is the unanimity of acceptance of
the doctrine.!™ Although such legislative judgments are not the pri-
mary test of whether a principle is fundamental, the Court noted in
Penry v. Lynaugh'3s that we can rely on such legislation as objective

122. See id. at 261.
123. Id

124. Id. (citing MopeL PenvaL Cook § 4.01 cmt. 156 (Tentative Draft No. 4, 1995)).
125. 4 P.3d 610 (Kan. 2000).

126. 46 P.3d 1167, 1176-77 (Kan. 2002); Jorrick, 4 P.3d at 617.

127. See Jorrick, 4 P.3d at 618.

128. Albright, 46 P.3d at 1177.

129. 302 U.S. 319 (1937).

130. Sce id. at 325.

131. Malinski v. New York, 324 U.S. 401, 416-17 (1945).

132. See Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).

133. Montana v. Egelhoff, 518 U.S. 37, 43 (1996).

134. Sec Penry v. Lynaugh, 492 U.S. 302, 335 (1989).

135. 492 U.S. 302 (1989).
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evidence of contemporary values, and a national consensus can lead to
the conclusion that a principle is required or prohibited by the Consti-
tution.!3¢ Likewise, in Montana v. Egelhoff*? the Court stated that a
fundamental principle would enjoy “uniform and continuing accept-
ance.”!3 Once a principle has been deemed fundamental, a state can-
not abolish it without satisfying the strict scrutiny test that must be
applied when dealing with a fundamental principle of law.13

The United States Supreme Court has not decided whether the
insanity defense is a fundamental principle under the United States
Constitution.!® The Court has, however, considered the insanity de-
fense in other contexts.!4! One consistent view the Court has ex-
pressed is that it is leaving the particular formulation of the insanity
defense up to the individual states.!42

The Court first discussed the importance of the insanity defense
in Davis v. United States,'*> when it ruled that a murder conviction
required the accused have “such mental capacity as will render him
criminally responsible.”14 Subsequently, in Snyder v. Massachu-
setts 145 the Court stated that procedural issues can be freely regulated
by the states, so long as they do not offend fundamental principles of
justice.4 Again, in Leland v. Oregon,'#’ the Court upheld an Oregon
statute that placed the burden of proof on the defendant to prove in-
sanity beyond a reasonable doubt, reasoning that due process did not
require any specific insanity defense.!*¥ Finally, in Powell v. Texas '+
the United States Supreme Court held that it was up to the individual
states to decide how best to present legal insanity.!sV

The Court also discussed the insanity defense in Ake v.
Oklahoma's! and Foucha v. Louisiana.'3? Justice William H. Rehn-
quist stated in his dissenting opinion in Ake that he believed due pro-
cess did not require the availability of an insanity defense in criminal
trials.s3 In Foucha, after the Court ruled that a state statute mandat-

136. Id. at 335.

137. 518 U.S. 37 (1996).

138. Id. at 48.

139. Lawrence v. Texas, 539 U.S. 558, 586 (2003) (Scalia, J., dissenting).

140. State v. Korell, 690 P.2d 992, 999 (Mont. 1984).

141. See e.g.. Powell v. Texas, 392 U.S. 514 (1968); Leland v. Oregon, 343 U.S. 790 (1952).

142. Foucha v. Louisiana, 504 U.S. 71, 88-89 (1992) (O'Connor, J., concurring); Poweil, 392
U.S. at 535-36; Leland, 343 U.S. at 797-99.

143. 160 U.S. 469 (1895).

144, See id. at 485.

145. 291 U.S. 97 (1934).

146, Id. at 105,

147. 343 U.S. 790 (1952).

148. See id. at 797-99.

149. 392 US. 514 (1968).

150. Id. at 535-36.

151. 470 U.S. 68 (1985).

152. 504 U.S. 71 (1992).

153. Ake, 470 U.S. at 91 (Rehnquist, J., dissenting).



YerveriSiproductn VAW BNW4- \WWBN105.4x1 unknuwn Sey: 13 26-JAN-0S 1:36

2004] Comment 225

ing the defendant’s continued confinement violated due process, Jus-
tice Sandra Day O’Connor noted in her concurring opinion that the
Court was not indicating that the states must make available the in-
sanity defense.154

In summary, the United States Supreme Court has stated that a
fundamental principle of justice is a principle that is “rooted in the
traditions and conscience of our people.”tsS The Court has discussed
the insanity defense in several cases but has never decided whether it
is a fundamental principle.!56 One common theme that runs through-
out the cases discussing the defense is that the individual states are
free to decide how to define legal insanity in their jurisdictions as long
as the formulation they chose does not offend a fundamental principle
of justice.1s7

3. Other State Courts’ Considerations of the Abaolition of the
Insanity Defense

Kansas is one of only four states that have legislation effectively
abolishing the insanity defense.'’® The Montana, Idaho, and Utah
courts all have held that the mens rea (or intent) approach was consti-
tutional, and that the insanity defense was not a fundamental principle
of the criminal justice system.!® In contrast, the remaining forty-six
states and the federal system have an insanity defense, with the su-
preme courts of Washington, Louisiana, Mississippi, and Nevada spe-
cifically ruling that due process requires an insanity defense.!®

a. State Courts that Have Abolished the Insanity Defense

In State v. Korell,}$! the Montana Supreme Court upheld the con-
stitutionality of a Montana statute abolishing the insanity defense.!62
Quoting language from Powell, the court noted that the United States
Supreme Court had never held that the insanity defense was constitu-

154. Foucha, 504 U.S. at 88-89 (O’'Connor, ], concurring).

135. Snyder, 297 U.S. 97, 105 (1934).

156. Sce Foucha, 504 U S. at 88-89 (O'Connor, I., concurring); Powell v. Texas, 392 U.S. 514,
535-36 (1968); Leland v. Oregon, 343 U.S. 790, 797-99 (1952).

157. See Foucha. 504 U.S. at 88-89 (O’Connor, J., concurring); Poweil, 392 U.S. at 535-36;
Leland, 343 U.S. at 797-99.

158. Rosen, supra note 6, at 254,

159. See State v. Searcy, 798 P.2d 914, 919 (Idaho 1990); State v. Korell, 690 P.2d 992, 1002
(Mont. 1984); State v. Herrera, 895 P.2d 359, 366 (Utah 1995).

160. Statc v. Lange, 123 So. 639, 641-42 (La. 1929); Sinclair v. State, 132 So. 581, 582 (Miss.
1931); Finger v. State, 27 P.3d 66, 84 (Nev. 2001); State v. Strasburg, 110 P. 1020, 1025 (Wash.
1910).

161. 690 P.2d 992 (Mont. 1984).

162. Id. at 1002.
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tionally protected.!6* The Montana court also cited Leland v. Oregon
in support of its holding.164

The Montana Supreme Court considered the history of the de-
fense and other state court decisions dealing with its abolition.!$ It
found that the legal community did not widely accept the insanity de-
fense until the nineteenth century.!'® Additionally, the court distin-
guished cases from Louisiana, Mississippi, and Washington, which
held that statutes abolishing the defense were unconstitutional.!s?
The court reasoned that its state statute was constitutional because it
allowed evidence of the defendant’s mental capacity as it related to
criminal intent, as opposed to the other three states, which excluded
all testimony on the mental condition of the defendant, 6%

Later, in State v. Searcy,'® the Idaho Supreme Court echoed the
Montana court.!?* In addition to the cases mentioned by the Montana
court in Korell, the Idaho court quoted language from Justice Rehn-
quist’s dissent in Ake.!?! Finally, in State v. Herrera,'72 the Utah Su-
preme Court embraced the reasoning behind the Korell and Searcy
decisions and cited to the same cases.!” The Utah court also quoted
language from Justice O’Connor’s concurrence in Foucha.l™

b. State Courts that Have Found the Abolition of the Insanity
Defense Unconstitutional

The Washington, Louisiana, and Mississippi supreme courts have
held that abolishing the insanity defense violates the federal Due Pro-
cess Clause.'” In State v. Strasburg,'’® the Washington Supreme
Court held that a Washington statute barring evidence that the defen-
dant could not understand the nature, quality, and/or wrongfulness of
his act was unconsitutional.'”? Similarly, in State v. Lange,!™ the Lou-
isiana Supreme Court ruled that a Louisiana statute that banned con-

163. Id. at 999.

164. Id. at 1000 (citing Leland v. Oregon, 343 U.S. 790 (1952)).

165. Id. at 999.

166. Id.

167. Id.

168. Id. at 999-1000.

169. 798 P.2d 914 (1daho 1990).

170. Sce id. at 918-19.

171. Id. at 918 (quoting Ake v. Oklahoma, 470 U.S. 68, 91 (1985) (Rehnquist, J., dissenting)).

172. 895 P.2d 359 (Utah 1995).

173. See id. at 363-66.

174. Id. at 365 (quoting Foucha v. Louisiana, 504 U.S. 71, 88-89 (1992) (O'Connor, J.,
concurring)).

175. State v. Lange, 123 So. 639, 642 (La. 1929); Sinclair v. State, 132 So. 581, 582 (Miss.
1931); State v. Strasburg, 110 P. 1020, 1025 (Wash. 1910); see Herrera, 895 P.2d at 383 (Stewart,
1., dissenting).

176. 110 P. 1020 (Wash. 1910).

177. Hd. at 1021, 1025.

178. 123 So. 639 (La. 1929).
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sideration of a defendant’s insanity was unconstitutional.1? Finally, in
Sinclair v. State,'® the Mississippi Supreme Court struck down a Mis-
sissippi statute that abolished insanity as an affirmative defense in
murder trials.!#!

Following Strasburg, Lange, and Sinclair, the Nevada Supreme
Court held that the insanity defense is a fundamental principle.182 In
Finger v. State,'*3 the Nevada court rejected the reasoning of the Mon-
tana, Idaho, and Utah courts.1# In so doing, it held that the Due Pro-
cess Clauses of the United States and Nevada Constitutions require
an insanity defense and that it may not be abolished.!5 As a result,
the Nevada statute, attempting to abolish the defense, was unconstitu-
tional and unenforceable.!#s The court reasoned that wrongfulness
was an intricate part of the mens rea concept, so that mens rea in-
cludes an element of knowledge that the conduct was wrong.!¥? Ac-
cording to the Nevada court, mens rea meant that the defendant
intended to commit an act that he knew was wrong.!*8 The court
found that defendants who could not understand the unlawfulness of
their actions have been protected throughout history, and thus found
that the insanity defense was a fundamental principle.'®?

In summary, a majority of states, as well as the federal courts,
follow some variation of the M’Naughten model.!* Although differ-
ent approaches to the insanity defense are utilized, only four states
have gone so far as to eliminate insanity as an affirmative defense.!"!

IV. ANALYSIS

In Bethel, the Kansas Supreme Court analyzed whether section
22-3220 of the Kansas Statutes Annotated, which abolished the in-
sanity defense, violated the Due Process Clause of the Fourteenth
Amendment to the United States Constitution.!92

179. See id. at 641-42.

180. 132 So. 581 (Miss. 1931).

181. Id. at 582.

182. Finger v. State, 27 P.3d 66, 84 (Nev. 2001).

183. 27 P.3d 66 (Nev. 2001).

184. See id. at 81-84,

185. Id. at 84.

186. Id.

187, See id.

188. See id. at 80. The Nevada court believed mens rea included an element of wrongfulness
?;(():3;;(: the murder statute in Nevada rcquired malice. See id. at 83-84; Nev. Rev. Stat. 200.010

189. See Finger, 27 P.3d at 80.

190. State v. Herrera, 895 P.2d 359, 365 (Utah 1995). See 18 U.S.C. § 17 (2000).

191. See Rosen, supra note 6, at 254,

192. State v. Bethel, 66 P.3d 840, 844 (Kan. 2003).
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A. Farties’ Arguments
1. Michael A. Bethel

Bethel argued from a due process standpoint and also made a
policy argument. First, Bethel argued that abolishing the insanity de-
fense violated the Due Process Clause.!¥3 He claimed that the Four-
teenth Amendment protected insanity, or the M’Naughten approach,
as a defense because it was “sorooted in the traditions and conscience
of our people as to be ranked as fundamental.”!** Bethel contended
that section 22-3220 abolished the fundamental principle that to be
guilty of a crime, the defendant must be able to appreciate the wrong-
fulness of his actions.!¥> Bethel primarily relied on the Nevada Su-
preme Court decision in Finger.196 '

Bethel next argued that the insanity defense was a fundamental
principle because our civilization has used it for centuries.'¥? He as-
serted that M’Naughten reaffirmed the centuries-old rule on the in-
sanity defense.!® Bethel also argued that the history of the defense
has common law roots dating back much further than the M’Naughten
case in 1843.199

Next, he asserted that this deeply rooted principle remained in
existence from 600 BC until 1983, when Utah became the first gov-
erning body to abolish it2* Bethel noted that in Kansas the
M’Naughten approach existed for 144 years before it was abolished in
1995 by section 22-3220.201 He further asserted that the defense was
immediately adopted in Kansas when it became a state.202 Bethel also
argued that a vast majority of states still recognize “criminal non-re-
sponsibility” for legally insane defendanis.2o?

In addition, Bethel supported his due process argument by refer-
ring to the United States Supreme Court and other state courts.2® He
asserted that, even though the Court has declined to mandate any par-
ticular test of insanity, the Court ruled in Davis v. United States that
the United States Constitution required some formulation of a re-
sponsibility test in order to satisfy due process of law.295 Furthermore,

193. Id. at 841.

194. See Bricf of Appellant at 17-18, Bethe! (No. 01-87989-S).
195. Id. at 18.

196. Id. at 20-21.

197. Sce id. at 21.
198. Id.

199. See id. at 21 n.12.
200. See id. at 23.
201. Id. at 23 n.14.
202. Id.

203. Id. at 23.

204, Id. at 22.

205. Id.
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Bethel noted that three states, in addition to Nevada, have held that
the insanity defense could not be abolished.206

Finally, Bethel cited statements made by the American Psychiat-
ric Association (APA) and the American Bar Association (ABA).27
The APA argued that the defense was constitutionally protected and
could not be abolished without a constitutional amendment.2® In ad-
dition, Bethel argued from a policy standpoint.2® He asserted that
the ABA openly condemned the mens rea approach, believing it
would be an unfortunate result if mental non-responsibility was elimi-
nated as an exculpatory doctrine.210

2. State of Kansas

The State argued that abolishing the insanity defense by enacting
section 22-3220 did not violate due process of law.2!! It contended
that the insanity defense was not a fundamental principle of our legal
history.212 The State asserted that length of time did not determine
whether the defense was fundamental2!® It contended that society
has a long history of holding mentally ill persons accountable for their
actions.2!4 According to the State, the debate has always focused on
the degree of mental illness or what type of mental disease is neces-
sary to excuse a person from responsibility for his actions.?1

The State primarily relied on decisions of the supreme courts of
Montana, Idaho, and Utah to support its arguments.2!6 These states
passed statutes abolishing the insanity defense, and all three withstood
constitutional challenges in their highest courts.?2!” The State relied
heavily on these three states to support its contention that the aboli-
tion of the insanity defense, or the M’Naughten approach, did not vio-
late constitutional rights.218

The State also cited United States Supreme Court cases?!® It
quoted Justice Rehnquist’s dissenting opinion from Ake v. Oklahoma
that “it is highly doubtful” that criminal defendants have a due pro-

206. Id. (citing State v. Lange, 123 So. 639, 641 (La. 1929); Sinclair v. State, 132 So. 581, 582
(Miss. 1931); Statc v. Strasburg, 110 P. 1020, 1025 (Wash. 1910)).

207. Id. at 22-23,24 n.15.

208. Id. at 24 n.15.

209. Id. a1 22-23.

210. Id. at 22.

211. Brief of Appellec at 12, Bethel (No. 01-87989-S).

212. See id. at 21.

213. See id. at 12.

214, Id.

215. Id.

216. Bethel, 66 P.3d 846.

217. Brief of Appeliee at 13, Bethel (No. 01-87989-S) (citing State v. Scarcy, 798 P.2d 914
(Idaho 1990); State v. Korell, 690 P.2d 992 (Mor:t. 1984): State v. Herrera, 895 P.2d 359 (Utah
1995)).

218. See id. at 13-16.

219. Id. at 12-14.
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cess right to plead insanity.2? It also quoted Justice Hugo Black's
statement in Powell v. Texas that imposing constitutional rigidity on
an area of the law that is not more completely understood would be
absurd.22

The State argued that the cases upholding statutes replacing the
insanity defense, or the M’'Naughten approach, with the mens rea (or
intent) approach reasoned that the state legislatures had drawn a
bright line between different mental illness types and severities.222 It
quoted language from State v. Herrera, which concluded that a defen-
dant who knew he was killing another human being was more culpa-
ble than a person who did not realize his victim was a human.22 The
state also quoted language from State v. Korell, asserting that the
Montana legislature had decided that all defendants who acted with
the requisite intent were to be held accountable, regardless of their
mental capacities or motivations.22¢ The State argued that according
to the Montana legislature, this policy was in accord with protecting
society, even if it did not deter or prevent crime.22

The State contended that due process only required that the pros-
ecution prove each element of the crime charged.2? It rejected the
Nevada court’s decision in Finger v. State, which held that legal in-
sanity was a fundamental principle and was therefore protected from
abolishment by the Due Process Clause.22” The State argued that the
Nevada court read too much into due process requirements by hold-
ing that due process mandated that the mens rea concept incorporate
the principle of wrongfulness.?®¥ Additionally, the State argued that
the Nevada court erroneously concluded that mens rea included an
element of knowledge that the act was wrong.2? Thus, the State re-
jected the Nevada court’s contention that the defendant must have
intended the act and understood it was against the law in order to
have criminal intent.23

Finally, the State argued that the Kansas Supreme Court has not
indicated that section 22-3220 may be unconstitutional.23! It asserted
that in State v. Albright, the court declined to rule on the constitution-
ality of the statute despite its opportunity to do s0.232 Therefore, the

220. Id. at 14 (quoting Ake v. Oklahoma, 470 U.S. 68, 91 (1985) (Rehnquist, J., dissenting)).
221. Id. (quoting Powell v. Texas, 392 U.S. 514, 546 (1968) (Black, J., concurring)).
222, Seeid.

223. Jd. (quoting State v. Herrera, 895 P.2d 359, 368-69 (Utah 1995)).

224. Id. at 15 (quoting State v. Korell, 690 P.2d 992, 1002 (Mont. 1984)).

225. See id. (quoting Korell, 690 P.2d at 1002).

226. Id. at 11.

227, Seeid.

228. Id.

229. See id.

230. See id.

231. See id. at 20-21.

232. Id. at 21
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State argued that the court did not believe the defendant in Albright
was deprived of any due process rights by section 22-3220.2%

B. The Court’s Opinion

The Kansas Supreme Court, in an opinion by Justice Donaid L.
Allegrucci, held that the affirmative defense of insanity was not a fun-
damental principle of our criminal jurisprudence, and therefore sec-
tion 22-3220 did not violate the Due Process Clause of the Fourteenth
Amendment of the United States Constitution.2¢ The court stated
that the mens rea, or criminal intent, approach did not offend “the
common law and our basic principles of ordered liberty . . . "% In
reaching its conclusion, the court found persuasive the decisions of the
Montana, Idaho, and Utah supreme courts.23¢

The court first considered State v. Jorrick and State v. Albright, in
which the defendants challenged section 22-3220.2%7 It noted that in
Jorrick, the court considered the statute with regards to diminished
capacity and held that the statute had eliminated the diminished ca-
pacity defense.2 In Albright, the court had declined to consider the
constitutionality of the statute because the defendant had presented
the issue for the first time on appeal2® The court stated that its con-
sideration of the statute in these two cases did not foreclose the in-
quiry into the constitutionality of the statute in the present case, and
went on to independently review its validity.24

Having considered all instances in which it had dealt with section
22-3220, the Kansas Supreme Court considered and followed the deci-
sions from Montana, Idaho, and Utah.24! The Kansas court consid-
ered the Montana Supreme Court’s decision in State v. Korell and the
authority the Montana court cited in holding that the insanity defense
was not protected by due process of law.242 It agreed with the Mon-
tana court, and likewise distinguished State v. Strasburg, State v.
Lange, and Sinclair v. State.2%3 In addition, it followed the Montana
court’s finding that the insanity defense had not been widely recog-
nized until the nineteenth century.2# The Kansas Supreme Court also
considered the State v. Searcy and State v. Herrera decisions and the

233. ld.

234. Bethel, 66 P.3d at 851.

235. Id.

236. Id.

237. Id. at 844-45.

238. Id. at 844 (citing State v. Jorrick, 4 P.3d 610 (Kan. 2000)).

239. Id. at 845 (citing State v. Albright, 46 P.3d 1167, 1176-77 (Kan. 2002)).
240. Id. at 846.

241, Sce id. at 846-51.

242, Id. a1 846-48 (citing State v. Korell, 690 P.2d 992 (Mont. 1984)).
243. Id. at 847, 851 (citing Korell, 690 P.2d at 999-1000).

244. ld. (citing Korell, 690 P.2d at 999).
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authority cited by each of them.245 The court noted that the Idaho
and Utah supreme courts followed Montana, and it decided to follow
Montana as well.246

The Kansas Supreme Court considered and distinguished Finger
v. State, in which the Nevada Supreme Court held that wrongfulness is
an integral part of the mens rea concept?¥’ It found the Nevada
court’s reasoning unpersuasive because, unlike in Nevada, malice was
no longer an element of murder in Kansas.2*¥ The court determined
that a defendant must intend only to kill, rather than intend to unlaw-
fully kill, in order to be guilty of murder in Kansas.2# Thus, the Kan-
sas Supreme Court found that a wrongfulness component was not
necessary under the Kansas murder statute, and decided that Finger
was distinguishable and inapplicable.25

Additionally, the court noted the Nevada court’s finding that the
concept of legal insanity has been recognized for centuries because,
throughout history, defendants have been protected when they did
not understand what the law prohibited.?st In Bethel, however, the
court based its decision on the existence of the insanity defense, or the
M’Naughten approach, rather than the concept of insanity, and con-
cluded that the insanity defense was developed in the nineteenth
century.252

Finally, the court considered Professor Raymond L. Spring’s arti-
cle, Farewell to Insanity: A Return to Mens Rea.2s* The court noted
Professor Spring’s belief that jury confusion would be eliminated or
substantially reduced because the jury no longer had to consider
whether the defendant acted with wrongful intent, only whether intent
was present.2¢ The court agreed with Professor Spring that not only
was jury confusion reduced by section 22-3220, but also that the in-
sanity defense had not become an affirmative defense until the
M’Naughten case in 1843.255

Adopting the reasoning from Montana, Idaho, and Utah, the
Kansas Supreme Court ruled that the insanity defense was not a fun-

245. Id. at 847-48.

246. Id. at 847-48, 851 (citing State v. Searcy, 798 P.2d 914 (Idaho 1990); Statc v. Herrera,
895 P.2d 359 (Utah 1995)).

247. Id. at 848.50 (citing Finger v. State, 27 P.3d 66, 79 (Nev. 2001)).

248. Id. at B50; sce KaN. STAT. ANN. §21-3401 (1995). Malice is defined as, “[t]he intent,
without justification or excuse, to commit a wrongful act.” Brack's Law DicTioNArY 968 (7th
ed. 1999).

249. Bethel, 66 P.3d at 850; see also § 21-3401.

250. Bethel, 66 P.3d at 850; see also § 21-3401.

251. Bethel, 66 P.3d at 849 (citing Finger, 27 P.3d at 79-80).

252, See id. at 851.

253. Id. at 850-51 (citing Spring, supra note 43, at 66).

254. Id. (civing Spring, supra note 43, at 66).

255. Id.



WerverdSipruductnt WAWB NS - \WBN105.ixi unknuwn Sey: 21 26-JAN-05 10:36

2004) Comment 233

damental principle.256 It also stated that the Kansas legislature had
redefined the defense rather than abolished it with the enactment of
section 22-3220.257 The court explained that, under the new statute, a
defense existed if the defendant lacked criminal intent due to mental
disorder. 2 Additionally, the court found that the Due Process
Clause did not mandate any particular insanity test.2* Therefore, the
court held section 22-3220 did not violate due process of law.260

C. Commentary

In Bethel, the Kansas Supreme Court incorrectly upheld the con-
stitutionality of section 22-3220 of the Kansas Statutes Annotated.26!
The court erroneously found that the insanity defense was not a fun-
damental principle protected by the Due Process Clause.262 The con-
cept of legal insanity has existed throughout history, and the insanity
defense remains in effect in all jurisdictions except four; therefore, the
insanity defense has earned a place in American jurisprudence as a
fundamental principle.263 Rather than following the states that have
abolished the insanity defense, the court should have followed the
states that recognize the insanity defense as a fundamental principle
protected by due process of law.264

Moreover, the mens rea approach to insanity is not a suitable sub-
stitute for an affirmative insanity defense.265 Although no one in-
sanity defense is mandated by the Constitution, the form the state
chooses cannot offend the fundamental principle of protecting the le-
gally insane from criminal punishment25 The court should have
found that the mens rea approach is too removed from the insanity
defense, or the M’Naughten approach, to satisfy constitutional re-
quirements2¢? It does not offer the legally insane a defense or pro-
vide the same safeguards, thereby offending a fundamental
principle.268

256. Id. at 851.

257. .

258. Id.

259. Id. (citing Leland v. Oregon, 343 U.S. 790, 797-99 (1952)).

260. Id.

261. See id.

262. Sced.

263. Finger v. State, 27 P.3d 66, 80 (Nev. 2001); Rosen, supra note 6, at 254.

264. Sce State v. Lange, 123 So. 639 (La. 1929); Sinclair v. State, 132 So. 581 (Miss. 1931);
Finger, 21 P.3d 66; State v. Strasburg, 110 P. 1020 (Wash. 1910).

265. Sec Rosen, supra note 6, at 262.

266. See Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).

267. See Rosen, supra note 6, at 262.

268. Sec id.
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1. The Insanity Defense Is a Fundamental Principle of Law and Is
Protected by the Due Process Clause

The Kansas Supreme Court incorrectly ruled that the insanity de-
fense was not a fundamental principle of law, and thus was not pro-
tected by the Due Process Clause of the Fourteenth Amendment. The
court failed to fully analyze the history of legal insanity and failed to
consider unanimity when determining whether the principle was
fundamental 2%

According to the United States Supreme Court, due process re-
quires protection of principles that are fundamental to the basic
scheme of justice.2?® An enlightened system of ordered liberty would
not be possible without due process of law.2?! The Due Process
Clause ensures that state laws do not “offend those cannons of de-
cency and fairness which express the notions of justice of English-
speaking peoples even toward those charged with the most heinous
offenses.”?”2 Fundamental principles are “rooted in the traditions and
conscience of our people”?? or “ingrained in our legal system.”??* In
determining whether a principle is fundamental, courts consider both
the history of the principle and how widely it has been accepted in the
legal community.?73

a. The Insanity Defense Has Sufficient History to Be Considered a
Fundamental Principle

Historical practice is the primary guide to determine if a principle
is fundamental under the Due Process Clause.2’¢ In Montana v. Egel-
hoff, the defendant was convicted of deliberate homicide and ap-
pealed his conviction, arguing that the Montana statute violated due
process.2”” The statute in question forbade the jury from considering
the defendant’s voluntary intoxication when determining if he pos-
sessed criminal intent.2”® In considering the issue, the United States
Supreme Court stated that historical practice was the primary guide
for determining if a principle was fundamental under the Due Process
Clause.?”” This guide led the Court to consider the historical evidence
of whether the jury should be allowed to consider voluntary intoxica-

269. See Penry v. Lynaugh, 492 U.S. 302, 335 (1989); Finger v. State, 27 P.3d 66, 80 (Nev.
2001).

270. Sve Palko v. Connecticut, 302 U.S. 319, 325 (1937).

271. See id.

272. Malinski v. New York, 324 U.S. 401, 416-17 (1945).

273. Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).

274. State v. Bethel, 66 P.3d 840, 851 (Kan. 2003).

275. See Montana v. Egelhoff, 518 U.S. 37, 43, 48 (1996); Peary, 492 U.S. al 335.

276. Egelhoff, 518 U.S. at 43.

277. Id. at 39-41.

278. See id.

2719. Id. at 43.
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tion when determining whether the defendant possessed criminal
intent.280

The insanity defense has existed long enough to be considered a
fundamental principle 281 The concept of legal insanity dates back to
the common law.282 Although it is generally accepted that the affirm-
ative defense of insanity was not widely recognized until the
M’Naughten case in 1843, the principle of protecting legally insane
defendants from criminal accountability dates back further.2#® For the
due process protection to apply, a principle should not have to be a
formal practice because the Due Process Clause protects fundamental
“principles,” not fundamental “practices.”254

Starting as early as the second century, those who could not un-
derstand what the law prohibited were protected from criminal pun-
ishment.2#5 By the thirteenth century, the law had developed from
clemency to considerations of how the mentally ill should be
treated.2%6 During the fifteenth century, judges began instructing ju-
ries on the principle that an understanding of wrongfulness was neces-
sary for criminal culpability.2¥? Not until the nineteenth century,
however, did courts standardize the insanity defense jury instruc-
tion.288 Thus, for centuries, insanity has absolved the mentally ill from
criminal culpability just as self-defense has absolved those defending
their own lives.28Y

The Kansas Supreme Court failed to recognize how far back the
concept of insanity dates.2® The court considered only the recent his-
tory of the insanity defense and held that it was not a fundamental
principle because it was a product of the nineteenth century.?** The
court should have considered the history of the concept of insanity 22
The concept of legal insanity has been recognized as a canon of de-
cency for centuries, not just since the nineteenth century.2¥

280. Sce id. at 45-49.

281. Finger v. State, 27 P.3d 66, 80 (Nev. 2001).

282. Id.

283. State v. Bethel, 66 P.3d 840, 851 (Kan. 2003) (citing Cynthia G. Hawkins-Leén, “Litera-
wre as Law”: The History of the Insanity Plea and a Fictional Application Within the Law &
Literature Canon, 72 Temp. L. Rev. 381, 389-427 (1999)); see also Finger, 27 P.3d at B0.

284. See Palko v. Connecticut, 302 U.S. 319, 325 (1937); Snyder v. Massachusetts, 291 U.S.
97, 105 (1934) (stating genceral concept of fundamental principles).

285. See Spring, supra note 43, at 39.

286. Id.

287. See id.

288. Id. at 40 (explaining that the M'Naughwen decision caused courts to standardize jury
instructions).

289. State v. Herrera, 895 P.2d 359, 374 (Utah 1995) (Stewan, J., dissenting).

290. See State v. Bethel, 66 P.3d 840, 849-51 (Kan. 2003).

291. Id. ;1 851.

292. See Finger v. State, 27 P.3d 66, 80 (Nev. 2001).

293. Sce id.
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b. The Insanity Defense Is Widely Accepted

A second test to determine if a doctrine is necessary for the pres-
ervation of due process is unanimity of acceptance within American
jurisdictions.2** In Penry v. Lynaugh, the defendant appealed his
death penalty sentence, arguing that the sentence violated his Eighth
Amendment rights.29> The United States Supreme Court considered
whether the execution of a mentally retarded defendant would violate
contemporary values and standards of decency.?®s In considering
whether the United States Constitution prohibited the defendant’s ex-
ecution, the Court looked to the unanimity of acceptance in American
jurisdictions of the principle that mentally retarded defendants should
not face the death penalty.?¥” The Court explained that state legisla-
tion can evidence a national consensus that would indicate that apply-
ing the death penalty to mentally retarded individuals is prohibited by
the Constitution.28

In addition, in Egelhoff, the United States Supreme Court stated
that a fundamental principle would enjoy continuous and uniform ac-
ceptance.?® Thus, the Court seemed to indicate that a fundamental
principle could derive from a coupling of wide acceptance and a long
history of acceptance3® The Court found that the principle at issue
was not fundamental because 20% of the states did not adopt or fol-
low the principle.3!

Although all other jurisdictions have accepted the insanity de-
fense throughout their histories, Montana, Idaho, Utah, and now Kan-
sas no longer accept the defense*2 Thus, the overwhelming majority,
92% of the states and the federal court system, have made available
the insanity defense to criminal defendants%> By sheer numbers
alone, the insanity defense has earned a place in criminal jurispru-
dence as a fundamental principle worthy of due process protection.304

Moreover, society began to recognize the need to protect the
mentally ill from criminal punishment centuries ago, and this idea
evolved into the insanity defense.3"S The defense, which first took the
form of M’'Naughten, was quickly adopted by the American jurisdic-

294. State v. Searcy, 798 P.2d 914, 934 (Idaho 1990) (McDevitt, J., dissenting).
295. See Penry v. Lynaugh, 492 U.S. 302, 307 (1989).

296. Id. a1 335.

297. Id.

298. See id.

299. Montana v. Egelhoff, 518 U.S. 37, 48 (1996).

300. See id.

301 d.

302. See State v. Scarcy, 798 P.2d 914, 934 (Idaho 1990) (McDeviut, J., dissenting).
303. See Rosen, supra note 6, at 254; Spring, supra note 43, at 42.

304. Sece Egelhoff, 518 U.S. at 48,

305. See Fimger v. State, 27 P.3d 66, 80 (Nev. 2001).
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tions and remains in all but four jurisdictions.3% Such a long history
and wide acceptance of the concept, that one who cannot appreciate
the nature or quality of his act or that it is wrong is evidence that the
principle has become “so rooted in the traditions and conscience of
our people.”7 Therefore, it is fundamental to our criminal jurispru-
dence and cannot be abolished without violating the Due Process
Clause.

The Kansas Supreme Court ruled that the insanity defense was
not a fundamental principle of law without considering this second
test.3% The court applied only the historical practice test in its analy-
sis of whether insanity was a fundamental principle.®® It did not ana-
lyze how widely accepted the defense is, nor even mention that a
principle may receive fundamental status from being widely accepted
in the legal community, especially when coupled with an extensive
history.310

Because the insanity defense should be protected under the Due
Process Clause, the Kansas Supreme Court should have applied strict
scrutiny to section 22-3220, which legislatively abolished the insanity
defense3!! Therefore, the final consideration when dealing with a
fundamental principle is whether the state can put forth a compelling
state interest to justify its abridgement of the principle.3!2 The Kansas
legislature’s justification for abolishing the insanity defense was to
protect the public at the risk of depriving mentally ill defendants of
adequate protection3® This justification does not meet the strict
scrutiny test that is required when dealing with fundamental princi-
ples.*4 Applying the strict scrutiny test, the state interest must be
compelling and not capable of being met in a less restrictive man-
ner.?!5 In the case of the insanity defense, the compelling state inter-
est of protecting society from legally insane individuals can be met by
less restrictive means. Rather than taking away protection from the
legally insane, a defendant who presents a successful insanity defense
can be placed in a mental facility until such time that he is no longer a
risk to society.316

In summary, the court should have found that the insanity de-
fense is a fundamental principle of law and therefore is protected by

306. Sce Rosen, supra note 6, at 254; Spring, supra note 43, at 41.

307. Sce Snyder v. Massachusetts, 291 U.S. 97, 105 (1934). Egclhoff, 518 U.S. a1 48.
308. See State v. Bethel, 66 P.3d 840, 851 (Kan. 2003).

309. See id.

310. Egelhoff, 518 U.S. at 48.

311. Lawrence v. Texas, 539 U.S. 558, 586 (2003) (Scalia, J., dissenting).

312. Roe v. Wade, 410 U.S. 113, 156 (1573).

313. See Spiing, supra note 43, at 44.

314. Sce Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).

315. See Lawrence, 539 U.S. at 586 (Scalia, 1., disscnting): Roe, 410 U.S. at 156.
316. Sce Kan. StaT. AnN. § 22-3428 (1995 & Supp. 2003).
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due process.™7 The concept of insanity has existed since the second
century and has evolved to become a widely accepted legal principle
in our country3t% Therefore, it has become a fundamental principle
worthy of constitutional protection.

2. The Court Erroneously Relied on Misconstrued Language from
the United States Supreme Court

In finding that section 22-3220 of the Kansas Statutes Annotated
was constitutional, the Kansas Supreme Court erroneously relied on
decisions from Montana, Idaho, and Utah, all of which upheld similar
statutes.?!¥ These states based their decisions on language from the
United States Supreme Court that was inconclusive and miscon-
strued.3? The Kansas Supreme Court should have more carefully an-
alyzed the cases abolishing this defense before relying on them to hold
that section 22-3220 did not violate due process of law.

a. The Decisions From Montana, Idaho, and Utah

In State v. Korell, State v. Searcy, and State v. Herrera, the respec-
tive state courts of Montana, Idaho, and Utah decided that federal
due process did not require a state to maintain an insanity defense.*2!
Those states’ highest courts held that the insanity defense was not a
fundamental principle in our criminal justice system because it did not
become a widely recognized defense until the nineteenth century, and
since then has been the subject of differing views and changing socie-
tal values.3? Since they did not believe the insanity defense was pro-
tected by the Due Process Clause as a fundamental principle, the
courts in those cases concluded that a mens rea (or intent) model was
enough to satisfy due process requirements because the state would
be required to prove all the elements of the crime.32

The highest courts in Montana, Idaho, and Utah also found it sig-
nificant that the United States Supreme Court has never declared the
insanity defense a fundamental right under the United States Consti-
tution.32¢ These courts primarily relied on two dicta statements to
conclude that the Court would hold that insanity is not a fundamental
principle of due process.32’

317. Sec Finger v. State, 27 P.3d 66, 84 (Nev. 2001).

318. Sec id. at 80; Spring, supra note 43, at 39,

319. See State v. Bethel, 66 P.3d 840, 851 (Kan. 2003).

320. Sce State v. Searcy, 798 P.2d 914, 926 (Idaho 1990) (McDevitt, 1., dissenting); State v.
Herrera, 895 P.2d 359, 379 (Utah 1995) (Stewart, J., dissenting).

321. See Scarcy, 798 P.2d at 919; Korell, 690 P.3d at 1002; Herrera, 895 P.2d at 366.

322. See Scarcy, 798 P.2d at 917; Korell, 690 P.3d at 999; Herrera, 895 P.2d at 36S.

323. See Searcy, 798 P.2d at 919; Korcll, 690 P.3d at 1002; Herrera, 895 P.2d at 366.

324. Sce Searcy, 798 P.2d at 917; Korell, 690 P.3d at 999; Herrera, 895 P.2d at 365.

325. Finger v. State, 27 P.3d 66, 81 (Nev. 2001).
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b.  The United States Supreme Court’s Discussions of the
Insanity Defense

An early discussion of insanity took place in 1895 in Davis v.
United States, in which the United States Supreme Court recognized
the importance of legal insanity.326 The Court did not mandate a par-
ticular insanity defense; however, it did state that a defendant must
have been capable of understanding right and wrong at the time of the
killing to be found guilty of murder.3?” In the opinion, Justice John
Harlan quoted from Commonwealth v. Rogers,® stating that:

In order to constitute a crime, a person must have intelligence and
capacity enough to have a criminal intent and purpose; and if his
reason and mental powers are either so deficient that he has no will,
no conscience, or controlling mental power, or if, through the over-
whelming violence of mental disease, his intellectual power is for
the time obliterated, he is not a responsible moral agent, and is not
punishable for criminal acts.3?¥

The Court in Davis further explained that it cannot be said that a
person, who at the time of the act could not understand the wrongful-
ness or criminality of his conduct, acted with deliberate intent.33¢
Therefore, even if the defendant intended the particular act, if he did
not understand the wrongfulness or criminality of his conduct, society
could not say that he effectuated the crime with deliberate intent, and
he should not be held responsible and punished as a criminal.3*!

The Court also discussed insanity in Powell v. Texas. In Powell,
the Supreme Court stated:

We cannot cast aside the centuries-long evolution of the collection
of interlocking and overlapping concepts which the common law has
utilized to assess the moral accountability of an individual for his
antisocial deeds. The doctrines of actus reus, mens rea, INSANITY,
mistake, justification, and duress have historically provided the
tools for a constantly shifting adjustment of the tension between the
evolving aims of the criminal law and changing religious, moral,
philosophical, and medical views of the nature of man. This process
of adjustment has always been thought to be the province of the
States. Nothing could be less fruitful than for this Court to be im-
pelled into defining some sort of insanity test in constitutional
terms.332

This statement is an expression of the Court’s position that the indi-
vidual states should determine the best way to incorporate well-estab-
lished doctrines into their criminal justice systems.3*3 The language in

326. See Davis v. United States, 160 U.S. 469, 484-85 (1895).

327. Sce id. at 484-85.

328. 48 Mass. 500 (1844).

329. Davis, 160 U.S. at 485 (quoting Rogers, 48 Mass. at 501).

330. /4.

331. Seeid.

332. Powell v. Texas, 392 U.S. 514, 535-36 (1968) (emphasis added).
333. Finger v. State, 27 P.3d 66, 82 (Nev. 2001).
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Powell indicates that it is the individual state’s decision how to present
legal insanity.3¢ The language can be understood to mean that the
Court was not prepared to declare that the Constitution mandates one
particular formulation of the insanity defense.333

Powell did not state that legal insanity should not receive protec-
tion under the Due Process Clause as a fundamental principle 336
Powell merely reaffirmed the longstanding general policy that Justice
Benjamin Cardozo expressed in Snyder v. Massachusetts. >’ In Sny-
der, he stated that a state can freely regulate procedural issues in ac-
cordance with concepts of policy and fairness as it sees fit as long as it
does not offend fundamental principles of justice.3%

The idea that states should be permitted to determine how they
present legal insanity can also be found in Leland v. Oregon* In
Leland, the United States Supreme Court held that the Oregon stat-
ute shifting the burden to the defendant to prove insanity beyond a
reasonable doubt did not violate due process.3# Although the Court
in Leland did not state that the insanity defense was fundamental, it
also did not indicate that the defense was not fundamental 34! Leland
stands for the proposition that science has not proven any insanity
defense formulation reliable enough to constitutionally prohibit the
use of all other formulations.?4? Therefore, Leland merely established
that the states can chose how they wish to formulate their insanity
defense.

Justice Rehnquist also mentioned the insanity defense in his dis-
sent in Ake v. Oklahoma 3% Justice Rehnquist expressed, “It is highly
doubtful that due process requires a State to make available an in-
sanity defense to a criminal defendant”; however, if the defense is
available, the defendant can carry the burden of proving it34 Al-
though this statement may support the decisions in Korell, Searcy, and
-Herrera, it is from the dissenting opinion of one Justice and did not
represent the opinion of the Court in that case34 Additionally, Jus-
tice Rehnquist did not express his conclusive opinion, as he only
stated that he believed it was “highly doubtful.”344

334. Id

335. See id.

336. Id.

337. Id. at 83.

338. Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).

339. Leland v. Oregon, 343 U.S. 790, 799 (1952).

340. Id. at 799-800.

341. Id.

342. State v. Scarcy, 798 P.2d 914, 923 (Idaho 1990) (McDevitt, J., dissenting).
343. Ake v. Oklahoma, 470 US. 68, 91 (1985) (Rehnquist, J., dissenting).
344. Id. (Rchnquist, J., dissenting).

345. Secarcy, 798 P.2d at 926 (McDevitt, I, dissenting).

346. Akc, 470 U.S. at 91 (Rehnquist, J., dissenting).
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Finally, the United States Supreme Court discussed the insanity
defense in Foucha v. Louisiana, in which the defendant was found not
guilty by reason of insanity and was committed to a mental facility.3+?
He entered remission for his illness but remained confined because he
could not prove that he no longer presented a danger to society.34
The Court held that the Louisiana statute mandating his continued
confinement was unconstitutional because it violated due process. 3%
Justice O’Connor noted in her concurring opinion that the Court was
not “indicat[ing] that States must make the insanity defense availa-
ble.”3" This statement by Justice O'Connor only indicated that since
the Court was not considering the issue of whether the Constitution
mandated the availability of the insanity defense, the Court was not
expressing such a mandate at that time.

In summary, the Kansas Supreme Court adopted the holdings
and reasoning from the Montana, Idaho, and Utah supreme courts
without fully analyzing the reasoning from those cases. The courts in
Korell, Searcy, and Herrera jumped to conclusions and based their de-
cisions on inconclusive statements made by the United States Su-
preme Court that cannot accurately predict which way the Court
would rule if it ever chose to decide the issue.3s! The only recurring
theme in the United States Supreme Court cases is that the states can
determine how to formulate their insanity defense, which does not ne-
gate that insanity is a fundamental principle.?32 Therefore, the Kansas
court should not have adopted the holdings in those cases.?5?

3. The Court Should Have Ruled that the Mens Rea Approach is
Not Constitutionally Adequate

At the end of its discussion of the validity of section 22-3220, the
Kansas Supreme Court stated that “the Kansas legislature has not
abolished the insanity defense but rather redefined it.”3%* The court
further stated that no particular insanity defense was mandated, and
thus the statute did not violate due process.>5> Although the court
stated that a defense still existed, in “redefining” the M’Naughten ap-
proach, the Kansas legislature abolished insanity as an affirmative de-

347. Foucha v. Lauisiana, 504 U.S. 71, 74 (1992).

348. Id. at 74-75.

349. See id. at 80-83.

350. Id. at 88-89 (O’Connor, 1., concurring).

351. Sce Fingerv. State, 27 P.3d 66, 83 (Nev. 2001); State v. Herrera, 895 P.2d 359, 379 (Utah
1995) (Stewart, J., dissenting).

352. See Foucha, 504 U.S. at, 88-89 (O'Connor, J., concurring);, Powell v. Texas, 392 U S. 514,
535-36 (1968); Leland v. Oregon, 343 U.S. 790, 797-99 (1952).

353. See State v. Bethel, 66 P.3d 840, 851 (Kan. 2003); Finger, 27 P.3d at 81-84.

354, Bethel, 66 P.3d at 851.

355. M.
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fense356 The court explained that it was only a defense if the
individual lacked criminal intent.357 If indeed he lacked criminal in-
tent, there would have been no crime because not all the elements of
the offense would have been present.3%¥ And if there was no crime,
the defendant need not present a defense. Thus, under the new stat-
ute, the defendant has no defense, because a defense excuses or justi-
fies the person’s actions even though all the elements of the crime
were present.3%

Even though the court labels the new statute a defense, it is not
an affirmative insanity defense and therefore cannot serve as a substi-
tute for an affirmative defensz such as M’Naughten 3% Despite the
fact that the United States Supreme Court has not yet declared legal
insanity a fundamental principle, the above analysis indicates that it is.
The Court's decisions have indicated that the states can determine the
way they define the insanity defense, thus leaving them room to ex-
periment.3% In light of these United States Supreme Court opinions,
the Kansas Supreme Court concluded that the mens rea approach was
constitutional 342

Constitutionally, the states are free to define the insanity defense
in different ways.?*> They cannot, however, define it in a manner that
offends the principle of legal insanity embedded in an affirmative de-
fense such as the M’Naughten approach: the principle that a defen-
dant who cannot appreciate the nature or quality of his acts or that his
acts are wrong, because of mental illness or defect, should not be pun-
ished by the law.?%¢ To do so would be unconstitutional because it
would offend a fundamental principle.*$S The mens rea approach is
too far removed from the M’Naughten approach to qualify as a consti-
tutionally adequate insanity defense because it abolished protection
for legally insane defendants who intended their actions.3¢6

To begin, the mens rea approach offends the fundamental princi-
ple of legal insanity because it does not offer defendants a true de-
fense. The mens rea approach does not allow the insane defendant
the opportunity to admit the elements of the crime while negating

356. Rosen, supra note 6, at 253.

357. Bethel, 66 P.3d at 851.

358. Sce Spring, supra note 43, at 45 (explaining that in order for a crime to have occurred,
there must have been an act coupled with criminal intent).

359. See Rosen, supra note 6, at 260.

360. Sce id. at 262.

361. See Foucha v. Louisiana, 504 U.S. 71, 88-89 (1992) (O'Connor, J., concurring); Powcll v.
Texas, 392 U.S. 514, 535-36 (1968); Leland v. Oregon, 343 U.S. 790, 797-99 (1952).

362. Bethel, 66 P.3d at 851.

363. Sec Foucha, 504 U.S. at 88-89 (O’Connor, I., concurring); Powell, 392 U.S. at 535-36;
Leland, 343 U.S. at 797-99.

364. See Finger v. State, 27 P.3d 66, 80 (Nev. 2001).

365. See Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).

366. Sce Rosen, supra note 6, at 262.
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criminal culpability because of his mental illness.3? For example, if
the defendant had intended to kill the victim but was motivated by an
insane delusion, he would nevertheless be guilty, even though his mo-
tive for Killing was not based in reality.

Second, the mens rea (or intent) approach reduces the protection
provided to mentally ill defendants so much that it does not produce
the same results as the M’Naughten approach. Rather than protecting
the same defendants who are protected under the insanity defense,
the mens rea approach protects only those who did not intend the
offense.3% The mens rea approach leaves defendants who intended
the crime but could not realize the wrongfulness of the offense unpro-
tected.3% Therefore, it offends the fundamental principle of protect-
ing the legally insane.

For example, the law provides excuses in certain situations that
make a killing non-criminal, such as self-defense and defense of
others.37 Although Kansas law would protect a defendant who acted
in self-defense when he believed his life was in peril, it would not pro-
tect a defendant who believed his life was in peril and acted accord-
ingly if the belief was only based on his delusional mind.3”* Both
defendants would have acted without criminal intent. Nevertheless,
the delusional defendant would likely have been excused from crimi-
nal culpability under the M’Naughten approach, but not under the
current Kansas insanity approach.>7?

From a policy standpoint, since the mens rea approach deprives
defendants of an affirmative defense, it subjects them to undeserved
punishment.?”> The Mississippi Supreme Court stated in Sinclair v.
State, “[I]t is certainly shocking and inhuman to punish a person for
an act when he does not have the capacity to know the act or to judge
of its consequences.”3” A defendant who does not possess criminal
intent should not be labeled a criminal and punished accordingly.?”s
He should not be punished alongside a mentally competent criminal
who knowingly, willfully, and intentionally committed an offense.?¢
Under the mens rea approach, however, a legally insane defendant
could be punished as long as he intended to commit the act, regardless
of whether he could understand that what he was doing was wrong.37

367. Sec id. at 260.

368. See id. at 260-61.

369. See id. at 262.

370. Siate v. Herrera, 895 P.2d 359, 390 (Utah 1995) (Durham, J., disseating).
371. See Rosen, supra note 6, at 261-62.

372. See id. at 262.

373. See id.

374. Sinclair v. State, 132 So. 581, 584 (Miss. 1931) (Ethridge, J.. concurring).
375. Sec id. (Ethridge, J., concurring).

376. Finger v. State, 27 P.3d 66, 87 (Nev. 2001) (Leavit, L., concurring).

377. See Rosen, supra note 6, at 262.
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By failing to find that the mens rea approach is not a suitable
replacement for an affirmative insanity defense, the court in Bethel
also ignored that the mens rea approach produces less accurate re-
sults. 37 Rather than convicting only defendants who acted with evil
intent, the new statute may also convict defendants who acted with
innocent intent.??? For example, if a defendant killed because he suf-
fered from a delusion causing him to believe the victim was seconds
away from slaying him, and that the only way to protect himself was to
kill the victim, he would be guilty under the mens rea approach even
though he was trying to protect himself.3# This approach to criminal
justice does not separate the criminally culpable from the innocent,
but rather punishes them all alike.3%!

In summary, the court should have ruled that the insanity defense
cannot be replaced by the mens rea approach because it does not pro-
vide adequate protection.®? In addition to finding that the insanity
defense is a fundamental principle, the court should have ruled that
any attempt to “redefine” it could not eliminate insanity as an affirma-
tive defense.?®3> Moreover, any attempt at “redefining” it could not
offend the fundamental principle of protecting the legally insane.3%¢ If
the court had considered the injustice the mens rea approach produces
for criminal defendants and the criminal justice system, it would likely
have found that the insanity defense cannot be replaced by the mens
rea approach.343

V. CoNcLusiON

In State v. Bethel, the Kansas Supreme Court erred when it held
that section 22-3220 of the Kansas Statutes Annotated did not violate
due process of law. It further erred when it held that the insanity
defense was not a fundamental principle of law and was not protected
by the Due Process Clause of the Fourteenth Amendment to the
United States Constitution.

The court did not fully analyze the issue of whether the insanity
defense was a fundamental principle protected by due process of law.
In holding that the insanity defense was not a fundamental principle,
the court ignored the fact that legally insane defendants have been
protected from criminal culpability for centuries. The court also failed

378. See id.

379. See id.

380. See id. at 261-62.

381. See id. at 262.

382. See id.

383. Sce Finger v. State, 27 P.3d 66, 84 (Nev. 2001).
384. See id. at 80.

385. Sce Rosen, supra note 6, at 262.
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to analyze the insanity defense under the unanimity test for determin-
ing if a principle is fundamental.

The court’s decision was also not based on a thorough analysis of
the cited cases. Although the court relied on decisions from Montana,
Idaho, and Utah, courts in those states based their decisions on incom-
plete and misconstrued interpretations of isolated statements from the
United States Supreme Court.

The mens rea approach does not provide the protection of an af-
firmative insanity defense. The mens rea approach offends the funda-
mental principle of protecting the legally insane because it does not
protect those who intended their actions but could not realize the
wrongfulness of them. For this reason, the court should have found
that the mens rea approach is not a constitutional approach to defin-
ing the insanity defense. Upholding section 22-3220 as constitutional
robs mentally ill defendants of a fundamental protection that had
been available in Kansas for almost 150 years. Thus, many defendants
will suffer criminal punishment even though they are not mentally ca-
pable of understanding the nature or consequences of their actions.

As a result of Berhel, criminal defendants in Kansas who suffer
from mental disease or defect will be punished for crimes that they
either did not realize their actions would produce or did not under-
stand were wrong. Many criminal defendants who do not have a
blameworthy mind will be punished alongside heinous individuals
who intend to inflict harm upon others and know and understand
what they are doing and the effect that their actions will have on the
victims and society as a whole. Our criminal justice system in Kansas
has suffered a grave injury by reverting backward rather than pro-
gressing forward.
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